
To: Municipal Government Board 

From: Lawrence Warman (Chair – Devonia Rural Electrification Assoc.)

Regarding: City of Lloydminster Annexation Proposal

The Devonia REA is filing an opposition to the City of Lloydminster Annexation Proposal.

Besides the following text we are supplying two additional documents:

Appendix A: 2021-01-13 Letter from City to Devonia REA

Appendix B: 22164-D01-2018 AUC Decision 

Greetings. My understanding is that these proceedings are only to determine who has the right 
to govern municipally on certain lands. I think that this process could be considered extraordinary 
because most decisions are unidirectional (rural to urban). I would hope that the entity that files the 
application has the knowledge and compassion to govern (good governance). I contend that the City of 
Lloydminster is lacking in both regards.

The letter (Appendix A) seems to direct us away from an actual AUC Decision (Appendix B). 
Granted this AUC decision is awarded on a Fortus application, but I could assume it would be president
when other Investor Owned Utilities (IOUs) are dealing with REAs after annexation success.  Please 
pay attention to 153(c). It is also evident that the City letter writer is aware of the AUC because she 
refers to the AUC in the letter. I would hope that better knowledge could be shown in this extraordinary
proceeding.

AUC 153
(c) Any existing REA member, who is currently taking electric distribution service from one of the 
affected REAs within the corporate limits of a municipality identified in Appendix A to this 
decision, may continue to be served by the REA until such time as the municipality passes a bylaw 
requiring the REA members in the municipality to take electric distribution service from 
FortisAlberta. If a municipality does not pass any such further bylaw, the affected REA has the 
Commission’s approval to continue to serve an existing REA member within the municipality’s 
boundaries until the earliest of: (i) the existing REA member electing to transfer to FortisAlberta, 
(ii) a change in the member or service (such as a change in ownership of the applicable site), (iii) 
the affected REA requesting the transfer of the member and associated facilities to FortisAlberta, 
and (iv) the affected REA refusing to continue to serve the existing member.

City Letter
1. The franchise agreement between the City of Lloydminster and ATCO does not provide for 
‘grandfathered’ service within the City’s boundary. 

The AUC requires the City Council to pass a Bi-law to prematurely remove the REA from the 
annexed land. This requirement could allow for REA Members and the REA  itself  to communicate 
with City Council during the Bi-law process. The advantage of the ATCO franchise agreement to the 
City may have been overstated. Our co-existence could be advantageous to the City during a lengthy 
transition period. This at least provides an opportunity for compassion through communication.

As a REA Executive, we have an obligation to our Members. As of this writing, no Member has
elected out of the REA. Our Members are not hostages. We should not negotiate for them individually 



but we can advocate for them as a whole. Advocating is hard work. I have to admit that I was unaware 
of the AUC decision until I did much further research. I hope the City's oversight is just an oversight 
and not an actual directive.

The City of Lloydminster, if successful here, has an opportunity to create a positive relationship 
with brand new Citizens of Lloydminster. Can they show respect to the people who went through 
extraordinary effort and expense to bring electricity to their properties? Utility companies declined to 
service them. Although most of our founding Fathers and Mothers have either moved on or passed on, 
their contributions are, like most improvements, tied to the properties they improved. Either through 
sale or gift, these improvements follow the title.

Conclusion to Municipal Government Board

I thank the MGB for the opportunity address these proceedings. Hopefully The City of 
Lloydminster's response to our objection will quiet fears we have in this matter. We hope City 
Administration has a better understanding. We also hope that City Council is made aware of their 
responsibility. At the very least we hope that our existence on these annexed properties is not 
determined strictly by this proceeding.

Lawrence Warman : Chairman
For the Board of Directors of
Devonia Rural Electrification Association



 

 
January 13, 2021  
 

 
Lawrence Warman  
Board Chair  
Devonia REA Ltd.  
Box 253   
Blackfoot, AB T0B 0L0      Via Email (lp_warman@hotmail.com) 

 
 

Dear Mr. Warman, 
 
Further to our conversations regarding Devonia’s opposition to the City of Lloydminster’s current 
annexation proposal, the City understands the REA’s position as follows:  

1. The REA’s first priority is to maintain the current market share, while providing services to 
existing customers inside the proposed annexation area via a ‘grandfathered’ arrangement.  

2. Under the current franchise agreement between ATCO and the City of Lloydminster, it is 
understood that post-annexation the REA must sell all existing assets within the new municipal 
boundary to ATCO. If the REA is not grandfathered to provide services in the area post-
annexation, then the REA would prefer a more collaborative negotiation and compensation 
process with ATCO as some concerns regarding adequate compensation were discussed. 

3. The REA does not oppose annexation per se, however does oppose the circumstances that arise 
for the REA post-annexation as a consequence of annexation and the existing franchise 
agreement with ATCO.  Therefore, the REA feels the only way to oppose the circumstances that 
arise, is to oppose the annexation.  

 
Thank you for clearly relaying the REA’s concerns. Unfortunately, the City of Lloydminster is not in a 
position to resolve the REA’s concerns as:    

1. The franchise agreement between the City of Lloydminster and ATCO does not provide for 
‘grandfathered’ service within the City’s boundary.  

2. The asset compensation formula used by ATCO is set by the Alberta Utility Commission. The City 
does not have any ability to alter the compensation formula.    

 
The City appreciates the REA bringing its concerns forward, however, regrets the inability to resolve 
them directly. Please contact the undersigned should you have additional questions or concerns about 
the annexation.  
 
Sincerely,  

 
 
 Vicki Dodge  
Annexation Project Manager  
  
CC: Dion Pollard, City Manager, City of Lloydminster  
     : Devonia REA, Via Email (devoniarea@yahoo.ca) 
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Alberta Utilities Commission 
Calgary, Alberta 
 
FortisAlberta Inc. Decision 22164-D01-2018 
Application for Orders Confirming Boundaries of  Proceeding 22164 
FortisAlberta Inc. Exclusive Municipal Franchise Areas Application 22164-A001 

1 Decision summary  

1. In this decision, the Alberta Utilities Commission considers whether to approve an 
application by FortisAlberta Inc. (FortisAlberta) under Section 29 of the Hydro and Electric 
Energy Act (HEEA).1 In the application FortisAlberta requests that the service areas of certain 
rural electrification associations (REAs) be altered to align with municipal franchise agreements 
(MFAs) between FortisAlberta and various municipalities2 in circumstances where the corporate 
boundaries of the municipality have expanded through annexation and now overlap with an 
existing REA service area. Specifically, the Commission has been asked to grant the following 
remedial orders: 

i. Confirmation of the current limits of FortisAlberta’s exclusive service areas as 
determined by the applicable MFAs. 

ii. Alteration, as required, of REA service area boundaries to prevent incursion into 
exclusive service areas governed by the applicable MFAs. 

iii. Transfers of facilities and customers coincident to the realignment of service areas, as 
required.3 

2. For the reasons provided in this decision, the Commission alters those REA service areas 
that currently overlap with the municipal franchise areas granted to FortisAlberta. However, the 
Commission will not require an immediate transfer of existing REA facilities and customers4 in 
the annexed (formerly overlapping) areas in the absence of a municipal bylaw requiring those 
customers to connect to FortisAlberta. In the absence of any such bylaw, existing REA facilities 
in the formerly overlapping areas will eventually transition to FortisAlberta because of the 
altered service areas, all of which is discussed in greater detail below. 

2 Introduction and background 

2.1 Application by FortisAlberta 

3. On December 16, 2016, FortisAlberta filed an application with the Commission under 
Section 29 of the HEEA asking for the remedial orders described above.  

                                                 
1 RSA 2000, c H-16 [HEEA]. 
2 The MFAs between FortisAlberta and the municipalities that are the subject of this application are referred to as 

the applicable MFAs.  
3 Exhibit 22164-X0013, Application-Orders Confirming Boundaries-Exclusive Municipal Franchise Areas, 

December 16, 2016, PDF page 4, paragraph 1 [Exhibit 22164-X0013, Application]. 
4 When referring to a person receiving electric distribution service from an REA in this decision, the Commission 

has generally used the term customer and member interchangeably.  
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4. In its application, FortisAlberta stated that it has entered into MFAs with a number of 
municipalities that grant it the exclusive right to provide electric distribution service within the 
municipalities’ corporate limits.5 All of the MFAs entered into after 2012 are based on a standard 
MFA template approved by the Commission in Decision 2012-255: Town of Hinton, 
New Franchise Agreement Template and Franchise Agreement with FortisAlberta Inc.,6  
Clause 4,7 of which reads as follows: 

4) GRANT OF FRANCHISE 

a) Subject to subparagraph b) below, and to the terms and conditions hereof, the 
Municipality hereby grants to the Company the exclusive right within the 
Municipal Service Area: 

i) to provide Electric Distribution Service; 

…Subject to Article 12 of this Agreement, in the event that a third party (including a Rural 
Electrification Association (REA)) owns, operates or controls any electrical distribution 
facilities or lighting within the Municipal Service Area at any time during the Term of this 

                                                 
5 A complete list of the applicable MFAs was provided in Exhibit 22164-X0012, Appendix A – Listing of 

Electric Distribution System Franchise Agreements, December 16, 2016 [Exhibit 22164-X0012, Appendix A].  
6 Decision 2012-255: Town of Hinton, New Franchise Agreement Template and Franchise Agreement with 

FortisAlberta Inc., Application No. 1608547, Proceeding ID No. 1946, September 28, 2012  
[Decision 2012-255]. 

7 Prior to Decision 2012-255: Clause 4 and Clause 12 of the standard electric distribution franchise agreement 
approved in Decision 2001-52: Alberta Urban Municipalities Association Standard Electric Franchise 
Agreement with ATCO Electric Ltd. and UtiliCorp Networks Canada, Application No. 2000361,  
File No. 6650-1-1, June 19, 2001, provided: 

4) GRANT OF FRANCHISE 
a) Subject to the terms and conditions hereof, the Municipality hereby grants to the Company the 

exclusive right within the Municipality: 
i) to Construct, Operate, and Maintain the Distribution System; and 
ii) to use designated portions of roads, rights-of-way, and other lands owned, controlled or 

managed by the Municipality necessary to Construct, Operate and Maintain the Distribution 
System, including the necessary removal, trimming of trees, shrubs or bushes or any parts 
thereof.  

This grant shall not preclude the Municipality from providing wire services to municipally owned facilities 
where stand alone generation is provided on site or immediately adjacent sites excepting road allowances. 
Such services are to be provided by the Municipality directly and not by any other third party Wire Services 
Provider. 

b) The Company agrees to: 
i) bear the full responsibility of an owner of an electric distribution system and to ensure all 

services provided pursuant to this Agreement are in accordance with the Distribution Tariff, 
insofar as applicable; 

ii) Construct, Operate and Maintain the Distribution System; 
iii) use designated portions of roads, rights-of-way, and other lands including other lands owned, 

controlled or managed by the Municipality necessary to Construct, Operate and Maintain the 
Distribution System, including the necessary removal, trimming of trees, shrubs or bushes or 
any parts thereof; 

iv) use the Municipality’s roads, rights-of-way and other Municipal Property granted hereunder 
solely for the purpose of providing Distribution Access Service and any other service 
contemplated by this Agreement. 

 … 
 12) INCREASE IN MUNICIPAL BOUNDARIES 

… 
 For all other increases to the Municipality area through annexation or otherwise, the rights and obligations 

contained in this Agreement will apply in respect of the whole Municipality, including the increased area. 
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Agreement, the Municipality agrees that it will support the Company’s efforts, as is 
reasonable, to purchase such electrical distribution facilities or, to the extent that it has the 
authority to do so, the Municipality shall otherwise require such third party to sell such 
facilities to the Company…8 

5. FortisAlberta stated that, because of municipal annexations authorized by  
orders-in-council, the corporate boundaries of municipalities have expanded, resulting in 
circumstances where the franchise areas granted to FortisAlberta by the municipalities overlap 
with previously approved REA service areas.  

6. FortisAlberta provided a list of municipalities with which it had entered into an MFA 
where the franchise area granted in the MFA now overlaps with an REA service area (the 
affected municipalities).9 A complete list of the affected municipalities is included in  
Appendix A to this decision for ease of reference.   

7. FortisAlberta stated that the corporate boundaries of the affected municipalities overlap 
with the service areas of the following REAs: 

• Armena REA Ltd. 

• Battle River Cooperative REA Ltd. (Battle River or Battle River Power Coop) 

• Drayton Valley REA Ltd. 

• EQUS REA Ltd. (EQUS) 

• Mayerthorpe and District REA Ltd. 

• North Parkland Power REA Ltd. (North Parkland) 

• Rocky REA Ltd. (Rocky) 

• Stony Plain REA Ltd. 

• Tomahawk REA Ltd. (Tomahawk) 

• West Liberty REA Ltd. 

• West Wetaskiwin REA Ltd. (West Wetaskiwin) 

• Wild Rose REA Ltd. (Wild Rose) 

(collectively, the affected REAs)10 

                                                 
8 Decision 2012-255: Appendix 1 – Town of Hinton franchise agreement with FortisAlberta Inc., pages 7-8. 
9 Exhibit 22164-X0012, Appendix A. 
10 Exhibit 22164-X0013, Application, PDF pages 11-12.  
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8. FortisAlberta further identified 208 locations with REA-owned distribution facility 
assets, serving 163 REA members, that would be affected by its application.11   

9. FortisAlberta requested 83 specific orders that, in general, seek to align the franchise 
areas granted to FortisAlberta with the expanded municipal corporate boundaries and 
correspondingly alter the Commission-approved service areas of the affected REAs.12 Each order 
relates to a specific municipality with which FortisAlberta has an MFA, and the REA whose 
service territory would be revised. Where necessary, the proposed form of order also provides for 
the transfer of existing REA assets and customers that fall within the FortisAlberta exclusive 
franchise area. For example, FortisAlberta’s proposed form of order relating to the  
Village of Alberta Beach reads: 

FortisAlberta’s exclusive franchise area for the provision of electric distribution service 
to residents of the Village of Alberta Beach is confirmed to correspond to the corporate 
limits of the municipality as described in Appendix E-01. The exclusive franchise area is 
subject to vary from time to time in accordance with applicable legislation, subsequently 
issued Orders-In-Council, Commission orders, or any combination thereof. The rural 
service area granted to EQUS REA Ltd. pursuant to AUC Approval No. U2013-048 is 
revised to align with, and shall in no circumstances extend past, the corporate limits of 
the Village of Alberta Beach, as established from time to time in accordance with 
applicable legislation, subsequently issued Orders-In-Council, Commission orders, or any 
combination thereof. The Commission approves the transfer of all EQUS REA Ltd. 
facilities, inclusive of associated rights or way, easements, or other licenses for the use of 
affected land, and customers located in the FortisAlberta service area, as described above 
to FortisAlberta Inc.13  

10. If the Commission grants its application, FortisAlberta asked the Commission to confirm 
that Section 2.18 of AUC Rule 021: Settlement System Code Rules applies.14 It also asked the 
Commission to direct the affected REAs to work with FortisAlberta to submit a joint customer 
transition plan to the AUC and the Independent System Operator, at least 60 days prior to the 
effective customer transfer date. 

11. FortisAlberta indicated that if the Commission approves its application, the valuation for 
the assets to be transferred from the affected REAs to FortisAlberta should be based on the 
replacement cost new less depreciation (RCN-D) valuation method. However, FortisAlberta 
stated that it was not seeking a determination of the valuation method for any asset transfers as 
part of its application. Rather, it proposed that the Commission address the costs associated with 
any resulting purchases at a later date and in one of two ways, depending on whether 
FortisAlberta is successful in its efforts to determine a purchase price with each affected REA. In 
the event that the purchase price can be cooperatively determined, FortisAlberta and the affected 
REA would submit any such amount to the Commission for review and approval. If the purchase 
price cannot be cooperatively determined, FortisAlberta will bring an application before the 

                                                 
11 Exhibit 22164-X0163, Responses to FAI-AUC-2017MAY01-001 to 009, May 18, 2017, PDF page 14 

[FortisAlberta IR responses to AUC]. 
12 Exhibit 22164-X0013, Application, PDF page 19, paragraph 35. 
13 Exhibit 22164-X0013, Application, PDF page 19.  
14 Section 2.18 of Rule 021: Settlement System Code Rules addresses requirements when there is a transition of 

roles in terms of load settlement agent (LSA), meter data manager (MDM) or wire service provider (WSP). 
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Commission for determination and approval of the purchase price of the subject assets pursuant 
to the HEEA.  

2.2 Procedural background 

2.2.1 Commission process 

12. The Commission issued notice of the application on January 24, 2017.15 The Commission 
also issued a direction to those REAs with existing customers that may be affected by 
FortisAlberta’s application to provide the names and addresses of those customers. This was to 
provide notice to each of those REA members directly.16 The Commission issued a second notice 
of application on February 7, 2017, a copy of which was served on each REA member associated 
with electric distribution facilities identified by FortisAlberta as being subject to the 
application.17 The notice provided an opportunity for any interested party to file a statement of 
intent to participate in the proceeding. 

13. The Commission subsequently received correspondence from each of the Alberta 
Federation of Rural Electrification Associations (AFREA) and Battle River, identifying 
additional members that had not received notice but may be affected by FortisAlberta’s 
application.18 The Commission extended the deadline for registration of statements of intent to 
participate to permit additional persons potentially affected by the application to be provided 
notice.   

14. Statements of intent to participate were received from or on behalf of several REAs, 
including Wild Rose, Tomahawk, EQUS, and AFREA. In its statement of intent to participate, 
AFREA advised that it would be representing Battle River, North Parkland, Rocky and 
West Wetaskiwin in this proceeding. EQUS and Tomahawk advised that unless otherwise 
indicated, they would be filing joint submissions. The Commission also received submissions 
filed by the Town of Bon Accord, Leduc County and Beaver County and from several 
individuals.19  

15. FortisAlberta, AFREA and EQUS / Tomahawk20 actively participated in this proceeding. 
The Commission refers to AFREA and EQUS / Tomahawk collectively as the respondents.  

16. The Commission’s evidentiary process included two rounds of information requests (IRs) 
to and responses from FortisAlberta, evidence from the respondents, IRs to and responses from 
the respondents, rebuttal evidence from FortisAlberta, and an oral hearing from  
January 25, 2018, to January 26, 2018. Following the oral hearing, and after granting 
FortisAlberta a limited opportunity to ask further IRs on certain oral testimony provided by 
                                                 
15 Exhibit 22164-X0019, Notice of application, January 24, 2017. 
16 Exhibit 22164-X0020, AUC direction to disclose customer information, January 24, 2017. 
17 Exhibit 22164-X0023, Letter to REA members and updated notice, February 7, 2017. 
18 Copies of the correspondence received were attached to the Commission’s correspondence of 

February 27, 2017. Exhibit 22164-X0031, Attach 2 - Additional Service Area Members Not Originally 
Indicated letter and Exhibit 22164-X0032, Attach 1 - Additional Service Area Members Not Originally 
Indicated letter. 

19 The individuals that filed SIPs were Mr. Rick Walger, Mr. Marvin Wilson, Mr. Klaas Werkema, 
Ms. Christine Werkema, Mr. Newton Henricks, Ms. Gail Goudreau, and Mr. Ian Stuart. 

20 In some instances, EQUS’ evidence and submissions were on behalf of EQUS alone, in other instances the 
submission was on behalf of EQUS and Tomahawk.  
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AFREA’s witness panel, the Commission established a process for filing written argument and 
reply argument.  

17. To provide some guidance to the parties in advance of the oral hearing, the Commission 
issued a preliminary issues list on January 23, 2018. The Commission issued a revised issues list 
on February 6, 2018, and asked the parties to address those issues in argument along with any 
others.21 At the same time, the Commission confirmed that because FortisAlberta was not 
seeking a determination of the valuation method for any asset transfers as part of its application, 
the valuation method for any asset transfers was not within the scope of the proceeding.  

18. The Commission considers that the record of this proceeding closed on April 5, 2018, 
with the filing of reply argument by the parties.  

19. In reaching the determinations set out in this decision, the Commission has considered all 
relevant materials comprising the record of this proceeding, including the evidence, argument 
and reply argument, provided by each party. References in this decision to specific parts of the 
record are intended to assist the reader in understanding the Commission’s reasoning relating to a 
particular matter and should not be taken as an indication that the Commission did not consider 
all relevant portions of the record with respect to that matter. 

2.2.2 Motions and other procedural matters 

20. The Commission received several motions and procedural requests throughout the course 
of this proceeding, including: 

• Motions brought by each of AFREA and EQUS for eligibility for cost recovery;22  

• A “concern and apprehension” registered by EQUS;23  

• A motion by EQUS during the oral hearing for a combination of written and oral 
argument and reply argument;24 and 

• A motion by FortisAlberta during the oral hearing for an opportunity to ask written IRs of 
AFREA following the hearing.25 

21. With the exception of the EQUS “concern and apprehension”, specifics of each of the 
motions received, and the Commission’s rulings in response, are fully documented on the record 
of this proceeding and will not be repeated here. 

22. In its letter dated on March 28, 2017, EQUS / Tomahawk registered, “a concern and 
apprehension”, with respect to the designated legal representative of FortisAlberta in this 
proceeding and alleged, “off-line discussions and a private course of dealing” between 
FortisAlberta and the Commission. EQUS / Tomahawk indicated that they would be, “reviewing 

                                                 
21 Exhibit 22164-X0272, Process for argument and issues list, February 6, 2018. 
22 Exhibit 22164-X0057, AFREA Motion, March 28, 2017, Exhibit 22164-X0046, Letter of Tomahawk REA and 

EQUS REA re Preliminary Matters, March 28, 2017, and Exhibit 22164-X0048, Letter of Tomahawk REA and 
EQUS REA re Preliminary Matters, March 28, 2017 [Exhibits 22164-X0046 and 48, Preliminary Matters]. 

23 Exhibits 22164-X0046 and 48, Preliminary Matters. 
24 Transcript, Volume 2, page 202, line 7 to page 204, line 9. 
25 Transcript, Volume 2, page 246, lines 8-21.  
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these circumstances carefully in this Proceeding … and reserve the right to make further 
submissions on these matters as they may see fit.”26 No motion or request for any relief 
associated with these concerns was ever raised. In correspondence dated November 14, 2017,  
the Commission directed that in the event EQUS / Tomahawk wished to request any relief or 
pursue the concerns noted, it should file a motion with the Commission by no later than  
December 1, 2017.27 No motion was received in response to the Commission’s correspondence. 
On that basis, the Commission considers the EQUS “concern and apprehension” to be withdrawn 
and that there is no need to address the matter further. 

3 Legislative background 

23. The municipalities’ authority, including that relating to the purported grant of exclusivity 
in the MFAs, is founded in the provisions of the Municipal Government Act (MGA).28 The 
Commission’s authority relating to the approval of such agreements is founded in the provisions 
of the Electric Utilities Act (EUA),29 and its authority relating to service area designations is 
conferred by the provisions of the HEEA. In this section, the Commission provides an overview 
of the most relevant statutory provisions and applicable definitions. 

3.1 Municipalities’ authority to govern 

24. The purpose of municipalities, their powers, duties and functions, as well as their general 
jurisdiction and authority to pass bylaws are detailed in sections 3 and 5 through 9 of the MGA. 
Those sections state:  

Municipal purposes 

3 The purposes of a municipality are 

(a) to provide good government, 

(a.1) to foster the well-being of the environment, 

(b) to provide services, facilities or other things that, in the opinion of council, 
are necessary or desirable for all or a part of the municipality, 

(c) to develop and maintain safe and viable communities, an 

(d) to work collaboratively with neighbouring municipalities to plan, deliver and 
fund intermunicipal services. 

Powers, duties and functions 

5 A municipality 

                                                 
26 Exhibits 22164-X0046 and 48, Preliminary Matters. 
27 Exhibit 22164-X0239, AUC letter further process, November 14, 2017, PDF page 2. 
28 RSA 2000, c M-26 [MGA]. 
29 SA 2003, c E-5.1 [EUA]. 
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(a) has the powers given to it by this and other enactments, 

(b) has the duties that are imposed on it by this and other enactments and those 
that the municipality imposes on itself as a matter of policy, and 

(c) has the functions that are described in this and other enactments. 

Natural person powers 

6 A municipality has natural person powers, except to the extent that they are limited by 
this or any other enactment. 

General jurisdiction to pass bylaws 

7 A council may pass bylaws for municipal purposes respecting the following matters: 

(a) the safety, health and welfare of people and the protection of people and 
property; 

… 

(f) services provided by or on behalf of the municipality; 

(g) public utilities; 

… 

Powers under bylaws 

8 Without restricting section 7, a council may in a bylaw passed under this Division 

(a) regulate or prohibit; 

(b) deal with any development, activity, industry, business or thing in different 
ways, divide each of them into classes and deal with each class in different ways; 

… 

Guides to interpreting power to pass bylaws 

9 The power to pass bylaws under this Division is stated in general terms to 

(a) give broad authority to councils and to respect their right to govern 
municipalities in whatever way the councils consider appropriate, within the 
jurisdiction given to them under this or any other enactment, and 

(b) enhance the ability of councils to respond to present and future issues in their 
municipalities. 



Application for Orders Confirming Boundaries of  
FortisAlberta Inc. Exclusive Municipal Franchise Areas FortisAlberta Inc. 
 
 
 

Decision 22164-D01-2018 (July 16, 2018)   •   9 

3.2 Municipalities’ authority relating to non-municipal utility service 

25. Division 3 of the MGA contains a number of provisions dealing with public utilities. 
Under Division 3, Section 45 of the MGA allows a municipality to, by agreement, grant a right to 
provide a “utility service” within the municipality: 

45 (1) A council may, by agreement, grant a right, exclusive or otherwise, to a person to 
provide a utility service in all or part of the municipality, for not more than 20 years. 

(2) The agreement may grant a right, exclusive or otherwise, to use the municipality’s 
property, including property under the direction, control and management of the 
municipality, for the construction, operation and extension of a public utility in the 
municipality for not more than 20 years. 

(3) Before the agreement is made, amended or renewed, the agreement, amendment or 
renewal must 

(a) be advertised, and 

(b) be approved by the Alberta Utilities Commission. 

(4) Subsection (3)(b) does not apply to an agreement to provide a utility service between 
a council and a regional services commission. 

(5) Subsection (3) does not apply to an agreement to provide a utility service between a 
council and a subsidiary of the municipality within the meaning of section 1(3) of the 
Electric Utilities Act. 

26. Where a utility service is provided under Section 45 of the MGA, Section 46 authorizes a 
municipality to prohibit other persons from providing the same or a similar utility service: 

46 When a person provides a utility service in a municipality under an agreement referred 
to in section 45, the council may by bylaw prohibit any other person from providing the 
same or a similar utility service in all or part of the municipality. 

27. Section 1(1) of the MGA defines “public utility” as follows: 

1(1)(y)    “public utility” means a system or works used to provide one or more of the 
following for public consumption, benefit, convenience or use: 

… 

(vii)    electric power; 

… 

and includes the thing that is provided for public consumption, benefit, convenience or 
use; 
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28. The definition of “public utility” in Section 1(1) of the MGA applies throughout the 
MGA. Division 3, Section 28 defines the following terms for the purposes of that division only: 

28   In this Division, 

(b)    “municipal public utility” means the system or works of a public utility 
operated by or on behalf of a municipality or a subsidiary of a municipality 
within the meaning of section 1(3) of the Electric Utilities Act other than under 
an agreement referred to in section 45; 

(c)    “municipal utility service” means a utility service provided by a municipal 
public utility; 

(d)    “non-municipal public utility” means the system or works of a public utility 
operated by or on behalf of a person under an agreement referred to in section 45; 

(f)    “utility service” means the thing that is provided by the system or works of a 
public utility. 

3.3 Commission’s authority relating to municipal grants of rights to distribute 
electricity  

29. As noted, Section 45 of the MGA allows a council to grant a right to a person to provide a 
utility service in the municipality for up to 20 years. Under Section 45(3), before such an 
agreement is made, amended or renewed, it must be approved by the Commission.  

30. Section 139 of the EUA likewise provides that the right to distribute electricity granted by 
a municipality has no effect unless approved by the Commission, except where made to a 
municipal subsidiary: 

139 (1)  A right to distribute electricity granted by a municipality 

(a)    to an owner of an electric distribution system has no effect unless the grant 
is approved by the Commission; 

(b)    to a subsidiary of the municipality does not require Commission approval. 

31. Subsections (2) and (3) of Section 139 of the EUA respectively, detail the grounds on 
which the Commission may approve the grant as well as its authority to impose conditions on 
any approval granted: 

139 (2) The Commission may approve the grant of a right to distribute electricity when, 
after hearing the interested parties or with the consent of the interested parties, the 
Commission determines that the grant is necessary and proper for the public convenience 
and to properly serve the public interest. 

 
(3) The Commission may, in giving its approval, impose any conditions as to 
construction, equipment, maintenance, service or operation that the public convenience 
and the public interest reasonably require. 

  

https://www.canlii.org/en/ab/laws/stat/sa-2003-c-e-5.1/latest/sa-2003-c-e-5.1.html#sec1subsec3_smooth
https://www.canlii.org/en/ab/laws/stat/sa-2003-c-e-5.1/latest/sa-2003-c-e-5.1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html?autocompleteStr=municipal%20government%20act%20&autocompletePos=1#sec45_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html?autocompleteStr=municipal%20government%20act%20&autocompletePos=1#sec45_smooth
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32. Section 140 of the EUA places specific limits on the Commission’s approval of grants 
under Section 139, namely: 

140   The Commission shall not approve a grant under section 139 unless 

(a)    it is a term of the grant that the grant does not prevent the Crown from 
exercising that right, 

(b)    the person seeking the grant has satisfied the Commission that the proposed 
scheme for the distribution of electricity is reasonable and sufficient, having 
regard to the general circumstances, and 

(c)    the Commission is satisfied that the grant is to the general benefit of the 
area directly or indirectly affected by it. 

3.4 Service area boundaries  

33. Section 101 of the EUA grants an exclusive right to the owner of an electric distribution 
system30 in whose service area a property is located to serve persons wishing to obtain electricity 
for use on their property.  

101(1)  A person wishing to obtain electricity for use on property must make 
arrangements for the purchase of electric distribution service from the owner of the 
electric distribution system in whose service area the property is located. 

… 

(3)  No person other than the owner of an electric distribution system may provide 
electric distribution service on the electric distribution system of that owner. 

34. Under Section 29(1) of the HEEA, the Commission has authority to alter the boundaries 
of an electric distribution system service area, as follows: 

29(1) The Commission, on the application of an interested person or on its own motion, 

(a) when in its opinion it is in the public interest to do so, and 
(b) on any notice and proceedings that the Commission considers suitable, 

may alter the boundaries of the service area of an electric distribution system, or may 
order that the electric distribution system shall cease to operate in a service area or part of 
it at a time fixed in the order. 

35. Subsections 2 and 3 of Section 29 of the HEEA impose constraints on the Commission’s 
authority to alter service area boundaries where the owner of the electric distribution system is a 
local authority.31 The Commission cannot reduce the service area of a local authority without its 

                                                 
30 EUA, s 1(1)(m): “electric distribution system” means the plant, works, equipment, systems and services 

necessary to distribute electricity in a service area, but does not include a generating unit or a transmission 
facility. 

31 HEEA, s 1(1)(h) “local authority” means (i) the corporation of a city, town, village, municipal district or  
Metis settlement, (ii) in the case of an improvement district, the Minister responsible for the  
Municipal Government Act, or (iii) in the case of a special area, the Minister responsible for the  
Special Areas Act. 
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consent, and it must grant an application to enlarge the service area unless it finds compelling 
reasons in the public interest not to do so: 

(2) When a local authority owns and operates an electric distribution system within its 
municipality, the Commission shall not reduce its service area without its consent. 

(3) When a local authority that owns and operates an electric distribution system applies 
for an enlargement of its service area to include additional land in its municipality, the 
Commission shall 

(a)    in respect of land not included in the service area of another electric 
distribution system, grant the application, or 

(b)    in respect of land included in the service area of another electric distribution 
system, grant the application unless after a public hearing the Commission finds 
compelling reasons in the public interest not to do so, in which case the 
Commission with the approval of the Lieutenant Governor in Council may deny 
the application in whole or in part, 

and when the Commission grants an application to which clause (b) applies, it shall 
stipulate any terms and conditions it considers reasonable including a stipulation of the 
date on which the alteration of the service areas comes into force … 

36. Section 26 of the HEEA authorizes the Commission to approve the operation of an 
electric distribution system in the service area of another electric distribution system in certain 
circumstances, as follows: 

26   Notwithstanding section 25, the Commission may approve the construction 
or operation of an electric distribution system in the service area of another 
electric distribution system if the Commission is satisfied that it is for the 
purpose of providing service to a consumer in that service area who is not being 
provided service by the distribution system approved to distribute electric energy 
in that service area. 

37. Section 32 of the HEEA sets out the Commission’s authority to, among other things, 
order the transfer of facilities associated with an REA’s electric distribution system where that 
REA has its service area reduced by an order under Section 29: 

32(1) If a rural electrification association 

(a) under an order made under section 29, 

(i) has the size of its service area reduced, or 

(ii) ceases to operate in a service area or part of it, 

or 

(b) on being authorized under section 30 to do so, discontinues the operation 
of its electric distribution system, 

the Commission may, when in the Commission’s opinion it is in the public interest to 
do so and on any notice and proceedings that the Commission considers suitable, by 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-h-16/latest/rsa-2000-c-h-16.html?resultIndex=1#sec25_smooth
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order transfer to another person the service area or part of it served by the rural 
electrification association. 

(2) When the Commission makes an order under subsection (1), it may 

(a) for the purpose of ensuring the continued distribution of electric energy 
in the service area or part of it that was served by the rural electrification 
association, provide for 

(i) the transfer of any facilities associated with the electric distribution 
system from the rural electrification association to another party, and 

(ii) the operation of the electric distribution system or part of it by any 
party that the Commission directs, … 

(3) In this section, “rural electrification association” means an association as 
defined in the Rural Utilities Act and that has as its principal object the 
supplying of electric energy in a rural area to the members of that 
association. 

4 Summary of the parties’ positions 

38. In the sections that follow, the Commission summarizes each party’s position on the 
application. 

4.1 Views of FortisAlberta 

39. FortisAlberta’s primary argument relied on the powers conferred on municipalities  
under Section 45 of the MGA as well as the terms of the MFAs granted to it under that section. It 
argued that Section 45 of the MGA authorizes municipalities to enter into MFAs with 
non-municipal public utilities in order to grant an exclusive right for the provision of electric 
distribution services and the maintenance of the electric distribution system within the  
municipal corporate boundaries.32 FortisAlberta pointed to Clause 4 – Grant of franchise and 
Clause 12 – Increase in municipal boundaries in the MFA template approved in 
Decision 2012-255, and asserted that this clause confirms its exclusive right to serve within a 
municipal service area and operates to exclude other providers from such areas, including the 
REAs serving their members.33 

40. In response to EQUS’ IRs, FortisAlberta stated that an REA is not a “public utility” as an 
REA can provide service only to its members.34 However, when responding to the Commission’s 
revised issues list in its argument, FortisAlberta submitted that a broad interpretation of 
“utility service” and “public utility” under the MGA is necessary to meet the public policy goals 
of such legislation.35 It argued that for the purpose of this proceeding, “there is no real or 
meaningful distinction between REA service to a member and an REA serving a member of the 

                                                 
32 Exhibit 22164-X0169, Responses to FAI-EQUSTREA-2017MAY01-001 to 012, May 18, 2017,  

AI-EQUSTREA-2017MAY01-002, PDF page 5 [FortisAlberta IR Responses to EQUS]. 
33 Exhibit 22164-X0169, FortisAlberta IR Responses to EQUS, PDF page 6; Exhibit 22164-X0275, 2018-03-16 

FortisAlberta Argument and Cover Letter, March 16, 2018, PDF page 6 [FortisAlberta Argument]. 
34 Exhibit 22164-X0169, FortisAlberta IR Responses to EQUS, PDF page 8. 
35 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 19, paragraphs 41-42. 
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public.”36 FortisAlberta distinguished the concept of “public utility” used under the MGA from 
the Commission’s usual reference to a “public utility” with a statutory obligation to serve,  
noting that “public utilities” under the MGA include services such as public transportation  
and irrigation.37 It also referenced the recent Alberta Court of Appeal decision in  
Kozak v Lacombe (County), 2017 ABCA 351 (Kozak)38 to support a broad interpretation of 
“public utility”, as follows: 

The Court of Appeal’s decision therefore makes it clear that the meaning of “utility 
service” under the MGA is related to the definition of “public utility”, and dependent on 
the concept of a service being for “public consumption, benefit, convenience or use”, 
which may be similar in type to the service being provided.39 

41. FortisAlberta submitted that EQUS’ interpretation of the terms “public utility” and 
“utility service” were unduly narrow and inconsistent with Kozak as well as with a previous 
decision of the Commission’s predecessor, in which the Alberta Energy and Utilities Board 
declared a proposed wastewater pipeline a public utility under the Public Utilities Act.40 
FortisAlberta emphasized the use of “strictly private” in that decision, and submitted that the 
REAs cannot be said to be “strictly private.”41 

42. FortisAlberta noted that EQUS meets the requirements of a “public utility” identified in 
the Kozak decision, as it provides service through a physical configuration of utility lines, and it 
provides service to members of the public. FortisAlberta submitted that Kozak made it clear that 
the MGA authorizes municipalities to enact bylaws addressing municipal governance matters, 
and this authority includes the power to enact a bylaw confirming franchise agreements which 
are intended to exclude REAs.  

43. In response to a Commission IR,42 FortisAlberta submitted that the validity of an MFA is 
not dependent on whether the municipality has passed a bylaw under Section 46 of the MGA: 

… Section 45 of the MGA confirms that municipalities have the legal capacity to enter 
into MFAs and does not link this capacity to the passing of a specific bylaw. In contrast, 
Section 46 of the MGA simply provides a municipality with the ability to pass a bylaw 
excluding third-party utility service providers from its jurisdiction in the event that the 
municipality decides that this kind of enforcement action is required. 

                                                 
36 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 24, paragraph 56. 
37 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 19, paragraph 48. 
38 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 20, citing Kozak v Lacombe (County),  

2017 ABCA 351 [Kozak]. 
39 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 19, paragraph 46. 
40 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 22, paragraph 50, citing Alberta Energy and Utilities 

Board (EUB), [2007] AWLD 2368 dated March 16, 2006. In this decision, the EUB held that the definition [of 
a public utility] was not limited to providing services to the general public, or on a monopoly basis. The EUB 
stated that “all that is required is for the service to be provided directly or indirectly to “the public”, which is 
intended to distinguish these services from strictly private ones.”  

41 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 23, paragraph 53. 
42 Exhibit 22164-X0163, FortisAlberta IR responses to AUC, PDF pages 10-11. 
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44. Therefore, FortisAlberta concluded that Section 45 of the MGA should be interpreted to 
exclude REAs from operating within municipal corporate boundaries where an MFA granting 
exclusivity rights has been executed with FortisAlberta.43 

45. FortisAlberta submitted that should the Commission decide that Section 45 of the MGA 
does not exclude the affected REAs from providing service within municipal boundaries, the 
Commission may still grant the relief requested based on the broad powers conferred on 
municipalities under sections 3, 7, 8 and 9 of the MGA, and on the Alberta Court of Appeal’s 
findings in Kozak.44 

46. FortisAlberta argued that the Commission approved the MFAs under Section 139 of the 
EUA on the basis that the right granted to FortisAlberta by each of the municipalities to 
construct, operate and maintain the electric distribution system is necessary and proper for the 
public convenience.45 FortisAlberta submitted that, “it would be antithetical for the Commission 
to now find that the identical agreement does not meet the public interest test to expand service 
territory under Section 29 of the HEEA”,46 as such a decision would prevent the previously 
approved exclusive franchise agreements from taking effect. Such an interpretation would also 
be contrary to the statutory interpretation principle of coherence, which recognizes that statutes 
are intended to work together. 47 

47. FortisAlberta argued that when the new language for the MFAs was proposed in 
Proceeding 1946,48 a franchise application for the Town of Hinton, AFREA did not pursue any 
language clarifications, although it took part in developing the template prior to the application 
being filed.49 Further, FortisAlberta stated that it engaged in a broad and extensive consultation 
process with a number of parties, including the Alberta Urban Municipalities Association and 
AFREA in advance of filing the application for the MFA template. FortisAlberta also pointed out 
that AFREA was involved and monitored Proceeding 1946, which led to Decision 2012-255, and 
notice of the application was issued according to Commission’s standard practices.50 51 

48.  In FortisAlberta’s view, it is in the public interest to harmonize its exclusive electric 
distribution service area with the annexed municipal boundaries.52 FortisAlberta noted that the 
Commission has the express jurisdiction to amend service areas and related service area 
approvals pursuant to Section 29 of the HEEA, and submitted that alterations to the boundaries of 
the REAs’ service areas are necessary and in the public interest as it would promote 

                                                 
43 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 24, paragraph 56. 
44 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 42.  
45 Exhibit 22164-X0013, Application, PDF page 8. 
46 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 27, paragraph 66. 
47 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 27, paragraph 66, citing Ruth Sullivan,  

Sullivan on the Construction of Statutes, 5th ed (Markham: LexisNexis, 2008) at pages 223-224. 
48 Decision 2012-255: Town of Hinton, New Franchise Agreement Template and Franchise Agreement with 

FortisAlberta Inc., Application No. 1608547, Proceeding ID No. 1946, September 28, 2012. 
49 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 36.   
50 Exhibit 22164-X0283, 2018-04-05 FortisAlberta Reply to Argument for Proceeding 22164, April 5, 2018, 

paragraph 6 [FortisAlberta Reply Argument], citing Exhibit 22164-X0195, AFREA Evidence Revisions 
BLACKLINE, July 4, 2017, Q&A 25 and 26, PDF page 9. 

51 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 12. Exhibit 0011.01.AUC-1946,  
Notice of Application, June 19, 2012; and Exhibit 0012.01.AUC-1946, AUC Letter -  
Issuance of notice of application - June 25, 2012. 

52 Exhibit 22164-X0013, Application, PDF page 13. 
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harmonization. FortisAlberta submitted that the requested relief is consistent with, and similar in 
scope to that granted in previous Commission decisions, namely: Decision 2009-062: The City of 
Red Deer Electric Distribution System Service Area Enlargement53 and Decision 2009-063: 
ENMAX Power Corporation Service Area Expansion.54 FortisAlberta noted that in those 
decisions, the Commission found that the municipality or the municipal utility had the sole legal 
right to provide distribution service within the corporate boundaries of Red Deer and Calgary, 
respectively.55 FortisAlberta relied on the following finding from the Commission’s decision in 
Decision 2009-062: 

The Commission finds that a consideration of the public interest strongly favours 
giving effect to the relevant legislation and the legislative scheme that suggests 
municipal service territories correspond to the boundaries of the municipalities. 
Specifically, it would be contrary to the public interest to deny [RD/EPC] any 
rights that were granted under section 45 of the MGA.56 

49. FortisAlberta also indicated that the requested relief is consistent with past practices for 
transferring REA services in overlapping service areas where municipal annexations have 
occurred.57 

50. Further, FortisAlberta stated that the affected REAs would be fairly compensated for 
transferred facilities and that the Rural Utilities Act contains provisions for members’ change in 
service status and withdrawal from membership in the REAs.58 

51. In response to AFREA’s argument on contract law and the application of provisions, or 
implied provisions, in the Wire Owner Agreements (WOAs), FortisAlberta submitted that there 
is no implied term in the WOA that addresses transfer of sites when the site is annexed. 
FortisAlberta stated that AFREA had failed to satisfy what is a strict legal test to establish an 
implied term: 

An implied term is governed by the doctrine of necessity; reasonableness and fairness are 
not sufficient to overcome the presumption. That a term is “consistent” with the WOA as 
a whole is not a reason to imply a term into a contract that has been carefully negotiated, 
drafted, and signed by sophisticated commercial parties. 59 [footnote removed] 

52. FortisAlberta also noted that in the Rural Utilities Act or the Rural Utilities Regulation, 
there is no definition of “rural” or “rural areas”, and even if a change in land description should 
occur before the transfer, the MGA and the HEEA do not provide timing constraints for when the 
transfer could occur.  

                                                 
53 Decision 2009-062: The City of Red Deer Electric Distribution System Service Area Enlargement,  

Application No. 1550523, Proceeding ID. 55, May 15, 2009 [Decision 2009-062]. 
54 Decision 2009-063: ENMAX Power Corporation Service Area Expansion, Application No. 1552134, 

Proceeding ID. 56, May 15, 2009 [Decision 2009-063]. 
55 Exhibit 22164-X0013, Application, PDF page 5. 
56 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 38, paragraph 106 citing Decision 2009-062 at 

paragraph 53. 
57 Exhibit 22164-X0163, FortisAlberta IR responses to AUC, PDF pages 3-4. 
58 Exhibit 22164-X0275, FortisAlberta Argument, PDF pages 41-42. 
59 Exhibit 22164-X0283, FortisAlberta Reply Argument, PDF page 10. 
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4.2 Views of EQUS 

53. EQUS submitted that the Commission should deny FortisAlberta’s application based on 
the answer to what it characterized as a “threshold question.” That question is whether the 
provisions of the MGA and the MFAs granted to FortisAlberta form a proper basis in law for the 
requested relief and orders. In EQUS’ submission they do not.60 EQUS argued that the exclusive 
franchise rights granted to FortisAlberta under the MGA are only in respect of a “utility service” 
as contemplated under that act. The distribution service that REAs provide to members located 
within a municipality is not a “utility service” as it is not for public consumption, use and 
benefit. Therefore, in EQUS’ submission, neither the MGA nor that MFAs granted under it 
operate to preclude an REA from concurrently providing electrical distribution service to its 
members within the municipal corporate boundaries.61 According to EQUS, this conclusion is 
consistent with the statutory framework in Alberta that recognizes the right of a customer to 
self-supply electricity by way of membership in an REA and with the principle of consistency 
and coherence in statutory interpretation.  

54. EQUS expanded on the above arguments in its response to the Commission’s revised 
issues list. EQUS noted that the definition of “utility service” requires, in turn, a consideration of 
the definition of “public utility” in the MGA, and that two requirements must be met in order for 
something to fall within the definition of “public utility.”62 Those requirements are firstly that 
there must be a physical system or works used to provide the service; and secondly the service 
must be provided for “public consumption, benefit, convenience or use.”63 EQUS submitted that 
REAs only provide service to their members; and, as held by the Commission in  
Decision 2012-181,64 are a form of self-supply.65 On that basis, EQUS argued that REAs do not 
serve the public as they are not providing a service for “public consumption, benefit, 
convenience or use.” They therefore do not fall within the definition of “public utility” or “utility 
service” in the MGA.66  

55. EQUS further submitted that to equate “community infrastructure” such as a municipal 
sewage system, as discussed in Kozak, with the provincial statutory framework for the 
self-supply of electricity through REA membership is incorrect. EQUS argued that the court’s 
comments in Kozak on legislative objectives and policy have no application to this proceeding. 
None of the Public Utilities Act, the HEEA, or the EUA contemplate provision of sewage 
services as a matter connected with the Commission’s regulation of a public or electric utility.67 
EQUS reiterated that the relevant policy objectives in this proceeding are those underpinning the 
statutory framework for self-supply of electricity. 

                                                 
60 Exhibit 22164-X0276, ID 22164 EQUS Final Argument, March 16, 2018, PDF page 5, paragraphs 11 (i) to (iii) 

[EQUS Argument]. 
61 Exhibit 22164-X0276, EQUS Argument, PDF page 10, paragraph 16. 
62 Exhibit 22125-X0276, EQUS Argument, PDF page 15, paragraph 35.  
63 Exhibit 22164-X0192, EQUS Evidence Proceeding ID 22164, June 26, 2017, PDF page 13, Q&A 20 [EQUS 

Evidence]. 
64 Decision 2012-181: Central Alberta Rural Electrification Association Limited Application for a Declaration 

under the Hydro and Electric Energy Act, Application No. 1606623, Proceeding ID No. 886, July 4, 2012, 
[Decision 2012-181]. 

65 Exhibit 22164-X0192, EQUS Evidence, PDF page 11, Q&A 14. 
66 Exhibit 22164-X0192, EQUS Evidence, PDF pages 4 and 20-21.  
67 Exhibit 22125-X0282, ID 22164 EQUS Reply Argument, April 5, 2018, PDF page 17, paragraphs 54-56 

[EQUS Reply Argument]. 
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56. EQUS also argued that since no municipality registered in this proceeding to support 
FortisAlberta, nor has any municipality performed any covenants under the MFAs to require 
REAs to sell assets to FortisAlberta,68 the Commission is entitled to draw an adverse inference 
from this lack of support.69  

57. In its evidence and argument, EQUS further argued that there are additional and 
alternative reasons to deny FortisAlberta’s application.  

58. In EQUS’ submission, granting the applied-for relief would not be in the public interest 
for the purposes of Section 29 of the HEAA. EQUS asserted that the test to be applied in 
determining what is in the public interest pursuant to Section 29 of the HEEA is as follows: 

… the public interest standard will generally be met by an activity that benefits the 
segment of the public to which the legislation is aimed, while at the same time 
minimizing, or mitigating to an acceptable degree, the potential adverse impacts on more 
discrete parts of the community.70 

59. EQUS submitted that the application of this test to the evidence in this proceeding clearly 
demonstrates FortisAlberta’s application should be denied. There is no benefit to the public at 
large from the granting of the requested orders, but the orders would have a “permanent, material 
and substantial” adverse effect on EQUS and its members.71 EQUS stated that the requested 
orders would also have a lasting adverse impact on municipalities. Municipalities would have no 
entity other than FortisAlberta to grant a franchise to in the future, therefore limiting 
municipalities’ rights to grant a franchise for providing electric distribution services.72  

60. EQUS also argued that prior public interest findings made in relation to approval of the 
MFA template in Decision 2012-255 are irrelevant, prejudicial and no weight should be placed 
on the Commission’s findings in that proceeding. In EQUS’ submission, this is because REAs 
were not given specific notice of the proceeding and therefore, were, “being denied the 
opportunity to provide submissions on matters which would have directly and adversely affected 
them.”73   

61. EQUS further argued that the other Commission decisions relied on by FortisAlberta to 
support its application do not apply in the present circumstances. EQUS claimed that neither 
Decision 2009-062 nor Decision 2009-063 have any application to the matters currently before 
the Commission, as the factors and legislation at play are not comparable. EQUS argued that 
Section 29(3)(b) of the HEEA, relating to local authorities, was at issue in those proceedings. 
EQUS noted that FortisAlberta is not a “local authority” 74 and therefore, “does not enjoy the 
deference accorded to municipal utilities” under Section 29(3).75 EQUS also submitted that those 
                                                 
68 Transcript, Volume 1, pages 87-88. 
69 Exhibit 22164-X0276, EQUS Argument, paragraph 11(viii). 
70 Exhibit 22164-X0276, EQUS Argument, PDF page 33, paragraph 107, citing Exhibit 22164-X0192, 

EQUS Evidence, Q&A 32. 
71 Exhibit 22164-X0192, EQUS Evidence, Q&A 43 and 44; 

Exhibit 22164-X0276, EQUS Argument, PDF page 63.  
72 Exhibit 22164-X0192, EQUS Evidence, Q&A 33 and 34;  

Exhibit 22164-X0276, EQUS Argument, PDF page 40. 
73 Exhibit 22164-X0276, EQUS Argument, PDF pages 49-50. 
74 Exhibit 22164-X0192, EQUS Evidence, Q&A 43. 
75 Exhibit 22164-X0276, EQUS Argument, PDF page 45, paragraph 151. 
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decisions did not deal with overlapping REA service areas and did not consider the framework of 
REAs as a form of self-supply.76 

62. As a further argument against the application, EQUS submitted that the alteration of its 
service area to exclude municipalities would prevent it from self-retailing and this would be 
inconsistent with Section 45.1 of the MGA, which specifically exempts retailers from any 
exclusive grant by a municipality.77  

63. Finally, EQUS contended that the requested relief is flawed and is beyond the jurisdiction 
of the Commission because the Commission has no power to alter service area boundaries of 
REAs on a contingent prospective basis.78 

4.3 Views of AFREA 

64. AFREA argued that the issue in this proceeding turns on contract law and the correct 
application of Section 3 of the EUA and Section 25 of the HEEA, rather than an interpretation of 
Section 45 of the MGA. Nonetheless, in its argument in response to the Commission’s issues list, 
AFREA addressed the interpretation of the MGA. It submitted that "public utility" has a broader 
definition in the MGA than the definition analysed in Decision 2012-181.  

65. AFREA noted that under the principles of statutory interpretation an act must be read in 
its entirety and in keeping with the purpose of the act.79 Section 3 of the MGA sets out the 
purposes of a municipality which include “to provide good government”, “to provide services, 
facilities or other things that, in the opinion of council, are necessary or desirable for all or a part 
of the municipality”, and, “to develop and maintain safe and viable communities.”80 AFREA 
stated: 

The MGA defines "public utility" as something that a person provides to the public 
opposed to the industry context of "public utility" as something that defines your identity 
within the industry. Specifically, MGA states:  

"public utility" means a system or works used to provide one or more of 
the following for public consumption, benefit, convenience or 
use:...electric power... 

Statutory interpretation suggests that the Act ought to be read in its entirety and in 
keeping with the purpose of the Act. When we read the MGA s 1(1)(y)(iiv) in the context 
of s 3, the MGA clearly governs the provision of services to the citizens of a municipality 
(the public) and in this sense, the term "public utility" holds a broad meaning as electric 
power services provided to the public.81 

                                                 
76 Exhibit 22164-X0276, EQUS Argument, PDF pages 44, 46 and 47. 
77 Exhibit 22164-X0276, EQUS Argument, PDF page 24. 
78 Exhibit 22164-X0192, EQUS Evidence, Q&A 40 and Exhibit 22164-X0276, EQUS Argument, PDF page 50. 
79 Exhibit 22164-X0277, AFREA Argument, March 16, 2018, PDF page 22, paragraph 72, [AFREA Argument] 

citing Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed (Markham, ON: Butterworths, 2008),  
pages 1-3. 

80 Exhibit 22164-X0277, AFREA Argument, PDF page 22, paragraph 72.  
81 Exhibit 22164-X0277, AFREA Argument, PDF page 22, paragraph 72. 
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66. It was AFREA’s legal opinion that an REA does not serve the public; it provides 
electrification services to its members only.82 

67. AFREA submitted that the Commission’s characterization of REAs in Decision 2012-181 
as a form of self-supply and the broader interpretation of “utility service” in the MGA are both 
equally valid and not mutually exclusive.83 AFREA further noted that the MGA is silent on  
the issue of self-supply, but that presumably the legislative context of Section 24 of the HEEA84  
and the Micro-Generation Regulation85 steps into the void. This act and regulation permit  
exemptions to self-supply generators and distributors within the narrow context of the  
Micro-Generation Regulation, if not exemptions in the MFAs directly.86 

68. AFREA’s primary arguments focused on the applicability of contract law. AFREA 
argued that Decision 2012-181 identified that legislation accounts for an overlap of service areas 
through legislated contracts between REAs and utilities, and such contracts are governed by the 
Roles Relationships and Responsibilities Regulation.87 Under that scheme, all parties with 
overlapping service areas are required to integrate operations under contract, such as WOAs.88 In 
its evidence AFREA stated that the historical practice is for municipalities to grandfather certain 
aspects of rural life in annexed areas unless and until land use changes or development occurs.89 
Further, the representative from North Parkland during the oral hearing stated that90: 

[…] when you're doing an annexation, generally speaking, or typically, there is a period 
of time in which the newly annexed residents are required to comply with the existing 
bylaws because there's other agreements that are made with those residents that says -- 
so, for instance, on a water bylaw, you are required to connect to municipal services. But 
under an annexation, you might be given the opportunity to comply within a period of 
time. Could be 20 years. But typically it's when it's a triggering event occurs, such as 
development. […] And from North Parkland Power's perspective, our opinion is that this 
is in the same regard, whether it's electricity or water or wastewater. When that triggering 
event occurs is when it's proper timing to convert that "member," to a customer. 

  

                                                 
82 Exhibit 22164-X0212, Attachment A - Legal Opinion, July 24, 2017, PDF pages 5-6. 
83 Exhibit 22164-X0277, AFREA Argument, PDF page 25, paragraph 88. 
84 HEEA, s 24:  

(1) A person distributing or proposing to distribute electric energy solely on land of which the person is the owner or tenant 
for use on that land and  

(a) not across a public highway, or  
(b) across a public highway if the voltage level of the distribution is 750 volts or less  

is not subject to this Part unless the Commission otherwise directs. 
(2) A person referred to in subsection (1) shall, when required by the regulations to do so, immediately notify the 
Commission of the use or proposed use of the distribution and shall provide any further information relating to the 
distribution or use that the Commission requires. 

85 Alta Reg 27/2008. 
86 Exhibit 22164-X0277, AFREA Argument, PDF page 24, paragraph 81. 
87 Exhibit 22164-X0277, AFREA Argument, PDF pages 7 to 9. 
88 Exhibit 22164-X0217, Attachment A to FAI IR Responses – WOAs, July 24, 2017. 
89 Exhibit 22164-X0186, AFREA Evidence, June 26, 2017, PDF page 6, Q&A 12 [AFREA Evidence]. 
90 Transcript, Volume 2, page 232. 
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69. Based on these asserted historical practices, AFREA submitted that there is an implied 
term in the applicable WOAs that governs the transfer of sites upon annexation. AFREA argued 
that such an implied term is a legal aspect of the contract and should be binding, based on the 
“officious bystander” or “business efficacy” tests.91 AFREA stated:  

 … grandfathering an annexed site is an implied term of the contract that is binding upon 
FortisAlberta; the surrounding circumstances indicate that this implied term is consistent 
with the contract as a whole, represents standard industry practice, is notorious, and 
reasonable and obviously a term of the agreement notwithstanding that it is not expressed 
in the WOA.92 

70. AFREA added that it is not in the public interest to approve the relief requested as this 
would allow for a breach of an implied term in a contract that governs the relationship in 
overlapping service areas.93 

71. AFREA also argued that approving FortisAlberta’s application is not in the public 
interest because it, “embarrasses the legislative process, flies in the face of Decision 2012-181, 
and violates a positive burden that FAI [FortisAlberta] had under Section 3 of the EUA when 
they originally brought their MFA applications to the Commission.”94 Regarding the latter, 
AFREA argued that FortisAlberta failed to meet the disclosure burden when initially applying 
for the approval of the MFAs template in Proceeding 1946. More specifically, the record of that 
proceeding did not specifically address the fact that REA members could be divested of their 
equitable interest in the REA.95 In its evidence, AFREA noted that it was involved in and 
monitored the proceeding and that it was engaged in stakeholder conversations to determine 
whether the proposed new municipal franchise agreement template had fundamentally changed 
from the original 2001 version. However, it stated it did not participate in any other way in 
Proceeding 1946.96 

5 Discussion of issues and Commission findings 

72. This application requires the Commission to determine whether it is in the public interest 
to alter the electric distribution service area boundaries and grant the ancillary relief requested by 
FortisAlberta. Each of the parties approached this fundamental issue from a different perspective.  

73. FortisAlberta argued that it is in the public interest to harmonize FortisAlberta’ exclusive 
electric distribution service area with the corporate boundaries of the affected municipalities and 
grant its application because: 

                                                 
91 Exhibit 22164-X0277, AFREA Argument, PDF page 11, paragraph 34. 
92 Exhibit 22164-X0277, AFREA Argument, PDF page 12, paragraph 38. 
93 Exhibit 22164-X0277, AFREA Argument, PDF page 16, paragraph 48. 
94 Exhibit 22164-X0277, AFREA Argument, PDF page 16, paragraph 46. 
95 Exhibit 22164-X0277, AFREA Argument, PDF page 17, paragraph 53. 
96 Exhibit 22164-X0186, AFREA Evidence, PDF page 9, Q&A 26-28. 
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i. The application seeks to give effect to: 

• The clear provisions of sections 45 to 47 of the MGA, which afford municipalities the 
power to govern the provision of non-municipal public utilities within their 
recognized jurisdiction through agreements and bylaws;97 and 

• The clear intention of the affected municipalities, as expressed through the applicable 
MFAs.98 

ii. A significant factor that should inform the Commission’s consideration of the public 
interest under section 29 of HEAA is the legislative intent of the MGA as a whole.99 
Sections 3, 7, 8 and 9, of the MGA confer broad powers on a municipality to govern in 
the best interests of its citizens and to enact bylaws to address municipal governance 
matters including the provision of public utility service within its municipal 
boundaries.100 The Alberta Court of Appeal has recently confirmed in Kozak that a broad 
purposive interpretation of the MGA is necessary to meet the public policy goals of such 
legislation.101 

iii. The relief sought by its application is consistent with and similar in scope to, previous 
decisions of the Commission, which have held that harmonization of municipal 
boundaries with service areas is in the public interest; and that conversely, it would be 
contrary to the public interest to deny a municipality rights granted to it under the 
MGA.102 

iv. The Commission has approved the applicable MFAs under Section 139 of the EUA and it 
would be antithetical for the Commission to find that alteration of the service area 
boundaries, to correspond with those agreements, is not in the public interest.103 

v. Broadly interpreting the powers conferred to municipalities under the MGA in relation to 
the provision of community infrastructure is entirely consistent with the public policy 
objective of avoiding the duplication of electric distribution services.104 

74. Of the foregoing, FortisAlberta’s primary argument appeared to be that based on 
Section 45 of the MGA.  

  

                                                 
97 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 6(a), 57-59, 67; Exhibit 22164-X0283, 

FortisAlberta Reply Argument, paragraph 61. 
98 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 57, 87-88, 137. 
99 Exhibit 22164-X0275, FortisAlberta Argument, paragraph 83; Exhibit 22164-X0283, FortisAlberta Reply 

Argument, paragraph 102. 
100 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 58, 62-63, 83. 
101 Exhibit 22164-X0275, FortisAlberta Argument, paragraph 64, citing Kozak, paragraphs 71-72. 
102 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 6(c), 6(d); Exhibit 22164-X0283, FortisAlberta 

Reply Argument, paragraphs 3, 61, 63-64. 
103 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 6(b), 66; Exhibit 22164-X0283, FortisAlberta Reply 

Argument, paragraphs 65-69. 
104 Exhibit 22164-X0275, FortisAlberta Argument, paragraphs 64-65. 
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75. EQUS offered detailed arguments for why Section 45 of the MGA cannot operate to 
exclude REAs from operating within the boundaries of the signatory municipalities. EQUS’ 
argument centred on the concept that REAs are not “public utilities” for the purpose of  
Section 45 of the MGA, and that this section must be interpreted and applied so as to avoid the 
conflict with the legislative scheme providing for REAs as a means of voluntary self-supply. 
EQUS also argued that the Commission should deny FortisAlberta’s application on a number of 
alternative grounds, including general public interest considerations. With respect to the latter, 
EQUS focused in particular on the expected adverse impact of the requested relief on the REAs 
and their individual members. 

76. AFREA offered extensive argument in support of its primary position that FortisAlberta’s 
application should be considered and determined through the application of contract law 
principles rather than as a matter of statutory interpretation. AFREA also argued that it is not in 
the public interest to grant FortisAlberta’s application, emphasizing, as did EQUS, that to do so 
would create adverse effects on REAs and their individual members. 

77. For the reasons described in the sections below, the Commission: 

• Rejects AFREA’s argument that FortisAlberta’s application must be considered and 
determined according to contract law principles; and 

• Finds that the requested alteration of service area boundaries is in the public interest 
under Section 29 of the HEEA, but the transfer of existing REA facilities and customers 
does not need to be effected immediately. 

5.1 The WOAs and contract law principles are not determinative of the application 

78. As described in Section 4, AFREA offered extensive argument in support of its primary 
position that FortisAlberta’s application should be considered and determined through the 
application of contract law principles and more particularly, the provisions of the WOAs entered 
into by REAs and FortisAlberta under the Roles, Relationships and Responsibilities Regulation. 

79. Section 7 of the Roles, Relationships and Responsibilities Regulation provides the 
framework to facilitate the overlapping provision of electric distribution service to customers in a 
single geographic region. The regulation provides that owners of electric distribution systems 
with overlapping service areas, such as FortisAlberta and an REA, must integrate operations 
under a contract. These contracts are defined as “integrated operation agreements”105 under the 
regulation, and those between FortisAlberta and AFREA members follow the sample WOA filed 
in this proceeding by AFREA.106 The Roles, Relationships and Responsibilities Regulation in 
effect creates a legislatively mandated contract that must be in place between owners of electric 
distribution systems if they operate in overlapping service areas.  

                                                 
105 Roles, Relationships and Responsibilities Regulation, 2003, Alta Reg 169/2003, s 7(a): “integrated operation 

agreement” means an agreement between owners respecting the integrated operation of their electric 
distribution systems in a single geographic region.” 

106 Exhibit 22164-X0186, AFREA Evidence, PDF page 8; Exhibit 22164-X0162, Attachment  
FAI-AUC-2017MAY01-001.01 Sample 2005 Wire Owner Agreement. 
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80. AFREA’s position is essentially that: 

• The terms of the WOAs prevail over the statutory scheme established under the MGA, 
EUA, the HEEA, and the enabling legislative scheme for REAs including the  
Rural Utilities Act; and 

• The WOAs should be interpreted to include an implied term that operates to grandfather 
annexed sites until there is a change in land use or development occurs.  

81. The Commission cannot accept AFREA’s contention that contract law principles and 
more particularly, the provisions of the WOAs entered into by REAs and FortisAlberta, are 
determinative of this application. 

82. There is nothing in the Roles, Relationships and Responsibilities Regulation that ousts or 
in any way limits the Commission’s statutory responsibility to determine an application made 
under Section 29 of the HEAA based on public interest considerations. Likewise, there is nothing 
in the WOAs established between AFREA’s member REAs and FortisAlberta under that 
regulation that could have that effect. Parties cannot contract out of legislation, and more 
particularly cannot, by agreement, preclude or limit the Commission’s consideration of the 
public interest in its determination of an application made under Section 29 of the HEAA. The 
terms of relevant WOAs may be a factor considered by the Commission in its assessment of the 
public interest, but they are not determinative of that assessment. 

83. Further, and in any event, AFREA relies not on the express terms of the WOAs, but on a 
term that it submits the Commission should imply into those agreements. AFREA has failed to 
satisfy the Commission that the legal test for finding such an implied term in the WOAs is met. 
More specifically, AFREA has failed to persuade the Commission that there is an implied term 
in the WOAs that requires a change in land use or development as a form of triggering event 
before site transfers can occur in the case of annexed land.  

84. AFREA argued that implying a term requiring a change in land use or development as a 
form of triggering event for site transfers in the case of annexed land into the WOAs is warranted 
in the circumstances of this proceeding for a number of reasons. 

85. First, AFREA submitted that the WOAs arguably define what is rural and not rural for 
the purpose of identifying sites and customers who ought to be considered REA members or 
FortisAlberta customers.107 Specifically, AFREA identified Clause 3.01 of its standard WOA as 
providing a “grandfather clause” that applies to REA facilities within annexed lands.108  

Membership  

3.01 Eligibility  

(a) the REA has the right to provide Electricity Services within the Service Area to all 
persons that the REA has determined, acting reasonably, will use such Electricity 
Services for the purpose of new residential use and Agricultural Activities, regardless 
of size or incorporation status that are outside the boundaries of a City, Town, 

                                                 
107 Exhibit 22164-X0277, AFREA Argument, PDF page 11, paragraph 33. 
108 Exhibit 22164-X0211, Response to AFREA-AUC-2017JUL10, July 24, 2017, PDF pages 2-3 [AFREA IR 

response to AUC]. 
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Village, Summer Village, or Hamlet. This shall include, but not be limited to first 
right of refusal by the REA for all new rural subdivisions and additions to existing 
rural subdivisions (except as noted in subsection 3.01 (c) hereof). Examples of these 
services include but are not limited to:  

(i) irrigation / pumping water for growing crops, application of pesticides and 
herbicides, watering animals, rural pumping station, sod farms or other 
agricultural related services; 

(ii) addition of small workshops i.e. welding, woodworking shop or machine 
shop on the farm for diversifying and/or subsidizing the agricultural income;  

(b) all Electricity Services to Consumers as at the Effective Date shall continue to be 
served by the respective current wire owner unless mutually agreed otherwise by the 
REA, Consumer and Company;  

(c) the Company has the right to provide Electricity Services within the Service Area to 
all other persons generally defined as non agricultural, industrial, institutional and 
subdivisions in excess of 300 constructed or planned services reflected in an 
approved subdivision plan. Examples of such services include but are not limited to:  

(i) individually metered or non-metered, non agricultural services, industrial 
services, gas and oil field production and institutional services;  

(ii) auction marts, commercial grain elevators and other commercial crop storage 
facilities and commercial bulk feed mills including commercial drying and 
treating facilities;  

(iii) bulk fertilizer, chemical distribution plants, bulk fuel plants, farm implement 
and other retail dealerships;  

(iv) breeding of domestic pets specifically dogs and cats including kennels;  

(v) golf courses and camp grounds;  

(vi) peat moss extraction, natural resource extraction activity;  

(vii) a non agricultural activity business of a Member that has been established for 
the purpose of producing or selling non-agricultural products in the 
marketplace or has grown to the point where it is competing in the 
marketplace; or  

(viii) irrigational / pumping of water for municipalities, recreational services.109 

86. In AFREA’s view, Clause 3.01 allows an REA to continue to provide services 
notwithstanding any changes in service territory unless either: (i) “the construction on the land 
shifts the member into the category outlined in section 3.01(c)”; or (ii) “the parties mutually 
agree.”110 As such, AFREA argued that implying a term requiring a change in land use or 
development as a form of triggering event for site transfers in the case of annexed land would be 
consistent with the WOA as a whole.  

  

                                                 
109 Exhibit 22164-X0190, Attachment C, Sample WOA, June 26, 2017, PDF page 1. 
110 Exhibit 22164-X0211, AFREA IR response to AUC, PDF page 2. 
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87. Second, AFREA alleged that the past practice between FortisAlberta and the REAs with 
respect to the timing of site transfers has risen to the level of an implied term. AFREA submitted 
that REAs have relied upon a change in land use or development as a form of “triggering event” 
for negotiations with FortisAlberta for the transfer of sites from the REA to FortisAlberta. 
AFREA further argued that the historical chronological gap between annexations and site 
transfers111 is not, as suggested by FortisAlberta, a timing issue with the municipality; but rather, 
indicative of an industry standard in relation to the determination of what is “rural” and “not 
rural.” AFREA argued that extensive past reliance on a land use change as a “triggering event” 
for site transfers is akin to a convention in law and is therefore an implied term. 

88. Third, AFREA argued that the implied term is capable of being clearly articulated: “when 
an REA site is annexed, the site remains with the REA until such time as land use changes or 
development occurs.”112  

89. AFREA submitted that when an implied term, “is reasonable when understood within the 
context of the whole agreement, and is a notorious term that is consistent with the contract, the 
implied term is enforceable.”113   

90. The arguments of FortisAlberta in response to those of AFREA include FortisAlberta’s 
assertions that: there is a presumption against implying terms in a contract;114 and, as implied 
terms are governed by the doctrine of necessity, reasonableness and fairness are not sufficient to 
overcome the presumption.115  

91. The Commission accepts that contract law allows terms to be implied into contracts in 
certain, very limited circumstances. The principles governing when an implied term can arise in 
a contract have been expressed in multiple decisions by the Supreme Court of Canada (SCC) and 
iterated in MJB Enterprises Ltd. v Defence Construction (MJB Enterprises) as follows: 

[T]erms may be implied in a contract: (1) based on custom or usage; (2) as the legal 
incidents of a particular class or kind of contract; or (3) based on the presumed intention 
of the parties where the implied term must be necessary “to give business efficacy to a 
contract or as otherwise meeting the ‘officious bystander’ test as a term which the parties 
would say, if questioned, that they had obviously assumed”.116 

92. Having regard to these principles, the Commission agrees with FortisAlberta that the 
alleged implied terms’ consistency with the general agreement is not sufficient to imply a term 
into a contract negotiated and drafted by sophisticated commercial parties. As for the alleged 
past practice, even if the Commission accepts that such a practice existed, it is not satisfied that 
such a practice equates to the type of “industry standard” or common and “notorious” practice 
required to meet the legal test for an implied contractual term. The implied term test, as iterated 
                                                 
111 See e.g. Exhibit 22164-X0277, AFREA Argument, PDF page 13, citing Exhibits 22164-X0196, AFREA 

Evidence Revisions CLEAN [AFREA Evidence Revisions] and 22164-X0189, Attachment D - Fortis Letter to 
Rocky; 22164-X0238, AFREA letter on requested next steps, among others.  

112 Exhibit 22164-X0277, AFREA Argument, PDF page 15, paragraph 44. 
113 Exhibit 22164-X0277, AFREA Argument, PDF page 11, paragraph 34. 
114 Benfield Corporate Risk Canada Limited v Beaufort International Insurance Inc., 2013 ABCA 200 at  

paragraph 112. 
115 Exhibit 22164-X0283, FortisAlberta Reply Argument, PDF page 10, paragraphs 23 and 26. 
116 Canadian Pacific Hotels Ltd. v Bank of Montreal, [1987] 1 SCR 711, page 75; MJB Enterprises Ltd. v Defence 

Construction (1951), [1999] 1 SCR 619, paragraph 27. 
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by the courts, is stricter than AFREA expressed and has not been met in the circumstances of this 
proceeding. 

5.2 Public interest considerations favour alteration of the service area boundaries, 
but not necessarily the immediate transfer of existing REA facilities and 
customers 

93. Under Section 29 of the HEAA, the Commission may alter the boundaries of the service 
area of an electric distribution system or order that an electric distribution system cease to 
operate in a service area or part of it when, in its opinion, it is in the public interest to do so and 
on any notice and proceedings that the Commission considers suitable.  

94. There is no singular articulation of the public interest test. The determination of the 
public interest in any proceeding is dependent on the circumstances specific to that proceeding. 
Nevertheless, previous decisions may offer guidance. In this case, the Commission takes 
guidance from Decision 2012-181, where the Commission expressed the general principle that, 
“The public interest must be ascertained first by reference to the legislative scheme and, most 
particularly, what the legislature intended.”117 The Commission also takes guidance from  
Decision 2009-062, in which it articulated the public interest test in circumstances that closely 
approximate those in this proceeding. Although the Commission in this proceeding is not subject 
to the “compelling reasons” standard discussed in Decision 2009-062,118 the Commission’s 
description of the considerations relevant to its general public interest determination in that 
decision are instructive. The Commission stated: 

The Commission will consider whether the Application is in the public interest by having 
regard to its social and economic effects. In the Commission’s view, assessment of the 
public interest requires it to have regard to the rights afforded the municipality as well as 
consideration of any negative consequences associated with the enlargement of a 
municipally-owned electric system. The Commission adopts the approach of its 
predecessor, the EUB, that the public interest standard will generally be met by an 
activity that benefits the segment of the public to which the legislation is aimed, while at 
the same time minimizing, or mitigating to an acceptable degree, the potential adverse 
impacts on more discrete parts of the community.119 [citations removed] 

  

                                                 
117 Decision 2012-181: Central Alberta Rural Electrification Association Limited, Application for a Declaration 

under the Hydro and Electric Energy Act, Application No. 1606623, Proceeding ID No. 886, July 4, 2012, 
paragraph 104. 

118 As noted by EQUS and AFREA, a different test pursuant to Section 29(2)(3) applies where the electric 
distribution system in question is owned and operated by a local authority, which applied in the cases cited by 
FortisAlberta. In Decision 2009-062, the Commission considered an application under Section 29(3) of the 
HEEA to expand existing service area boundaries of the city of Red Deer to coincide with a municipal 
annexation. Section 29(3) provides that when a “local authority” (i.e. a municipality such as Red Deer) applies 
for an enlargement of its service area, the Commission shall “grant the application unless after a public hearing 
the Commission finds compelling reasons in the public interest not to do so.” In this proceeding, the application 
is not brought by a “local authority” and therefore the Commission is not subject to the requirement to grant the 
application absent “compelling reasons” not to do so.  

119 Decision 2009-062: paragraph 21, citing EUB Decision 2001-33: EPCOR Power Development Corporation and 
EPCOR Generation Inc., Rossdale Power Plant Unit 11 (RD 11), Application No. 990289, May 2001. 
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95. Accordingly, the Commission will consider whether FortisAlberta’s application is in the 
public interest having regard to its social and economic effects. The Commission considers that 
this assessment requires it to have regard for the statutory context under which the application 
has been brought in order to determine whether the requested relief “benefits the segment of the 
public to which the legislation is aimed” while minimizing or mitigating any potential adverse 
effects to an acceptable degree. 

96. As described in detail above, all three parties advanced various arguments as to whether 
it is in the public interest to grant the applied-for alteration of the affected REA service area 
boundaries. FortisAlberta offered extensive argument in support of its primary position that the 
public interest requires the alteration of service area boundaries in the circumstances of this 
proceeding to give effect to Section 45 of the MGA and the MFAs granted pursuant to it. EQUS 
offered extensive arguments in opposition to those of FortisAlberta. Central to the position 
advocated by EQUS on these points was the question of whether REAs provide utility service, or 
are public utility service providers within the meaning of the MGA. The interpretations of  
“utility service” and “public utility” offered by each of FortisAlberta and EQUS, and their 
respective conclusions as to whether REAs provide utility service, were diametrically opposed. 

97. The Commission considered the interpretations of “utility service” and “public utility” 
offered by parties, and concluded that it is not necessary, for the purposes of this application, to 
determine whether an REA provides “utility service” as defined in the MGA. As stated, the 
purpose and scope of the application, which was brought pursuant to Section 29 of the HEEA, 
requires the Commission to determine what is in the public interest. In this decision, the 
Commission considered the MFAs and the municipalities’ exercise of authority pursuant to the 
MGA, including Section 45, subsumed under the broader issue of what is in the public interest.  

98. The Commission is satisfied that the alteration of the REA service areas as requested by 
FortisAlberta is in the public interest. This is because granting the applied-for alteration of 
boundaries: 

i. Harmonizes the service areas to reflect the boundaries governed by the MFAs and is 
consistent with the Commission’s previous approval of those agreements. 

ii. Best supports the public policy objective of avoiding unnecessary duplication of 
facilities. 

iii. Is most consistent with the legislated purpose of municipalities and REAs. 

iv. Best supports or gives effect to the broad public policy goals of the MGA as a whole and 
the intent of the legislature in establishing and empowering municipalities. As a 
corollary, it would be contrary to the public interest to deny the municipalities the 
authority granted under the MGA and to disregard their express intentions. 
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Each of the above findings and the reasons in support are discussed in greater detail below. 

Harmonization of approved service areas and MFAs 

99. In granting its approval under Section 139 of the EUA, the Commission has already 
determined, with respect to each municipality and MFA included in FortisAlberta’s application, 
that the franchise is necessary and proper for the public convenience and properly serves the 
public interest. For the same reasons, harmonizing the service areas to reflect the boundaries 
governed by the MFAs is necessary and proper for the public convenience and properly serves 
the public interest.   

Avoids unnecessary duplication of facilities 

100. Practical reasons, including the public policy objective of avoiding unnecessary 
duplication in facilities, support the requested alteration of service area boundaries. In  
Decision 2012-181, the Commission recognized that:  

…the fundamental economic rationale for regulating electrical distribution companies is 
that there is an assumption that distribution service is a natural monopoly. As such, it 
would not be economically efficient for there to be competition and duplication of these 
services.120  

101. However, the Commission went on to conclude: 

Notwithstanding this recognition, rural electrification associations were created and have 
grown along-side public electric utilities, both of which are now providing distribution 
services in overlapping geographic areas, although not to the same customers. The 
distinguishing feature which has enabled both the REAs and the public distribution 
utilities to determine who would serve a rural customer has always and continues to be 
whether the customer is a member of an REA.121 [emphasis added] 

102. The exception to avoiding duplication of facilities contemplated in Decision 2012-181 
was expressed in the context of serving rural customers, and does not apply in circumstances 
where the customers are located within an urban municipality that has chosen to give an 
exclusive franchise to one electric distribution utility.   

103. The Commission finds that avoiding duplication of services within the boundaries of an 
urban municipality (where that municipality has exercised its discretion to grant an exclusive 
franchise) is efficient in the absence of evidence that the electric distribution provider chosen by 
the municipality is not able or willing to provide reasonable and sufficient service to all 
customers on fair and reasonable terms. The Commission is satisfied that the service provided by 
FortisAlberta is reasonable and sufficient, and that FortisAlberta is in a position to serve the 
annexed areas (to the extent it is not already doing so). No persuasive evidence to the contrary 
was presented. 

                                                 
120 Decision 2012-181: paragraph 101. 
121 Decision 2012-181: paragraph 102. 
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Consistent with the legislated purpose of municipalities and REAs 

104. All of the affected municipalities are urban municipalities (a city, town, village or 
summer village) that have had their municipal boundaries expanded through one or more 
annexations. Alteration of the REAs’ service area boundaries to correspond with the municipal 
boundaries in such circumstances is consistent with the urbanization of the annexed areas and 
with the principal purpose of municipalities as distinct from the principal object of REAs: 

• The purpose of municipalities, as identified in Section 3 of the MGA is, among other 
things, to provide services, facilities and other things that, in the opinion of council, are 
necessary or desirable for the municipality and to develop and maintain safe and viable 
communities.  

• In contrast, REAs are formed “with the principal object of supplying…electricity…to its 
members primarily in a rural area…”122  

The Commission is not persuaded by EQUS’ argument that the principal object of REAs as 
identified in the Rural Utilities Act, “is confined to the initial formation of an REA ….”123 The 
plain language of the Rural Utilities Act does not reasonably support such an interpretation. 
Moreover, the interpretation advanced by EQUS is inconsistent with other evidence on the 
record that REAs serve rural customers, including the evidence submitted by AFREA that an 
REA should supply electricity to members within its service territory if the member remains in a 
rural area.124  

Gives effect to the broad public policy goals of the MGA the intention of municipalities  

105. As has been stated in previous decisions125, the public interest strongly favours giving 
effect to relevant legislation. In this proceeding, the Commission is asked to consider the 
alteration of REA service areas to accord with the corporate boundaries of those municipalities 
that have entered into MFAs granting FortisAlberta the exclusive right to provide electric 
distribution service within the municipality’s corporate limits. The MGA is therefore a significant 
piece of the relevant legislative framework. 

106. The MGA is a broadly-worded enabling statute that empowers municipalities in the 
province to legislate in respect of generally described powers and purposes. Section 3 of the 
MGA provides that the purposes of a municipality include: (i) “to provide good government”; (ii) 
“to provide services, facilities or other things that, in the opinion of council, are necessary or 
desirable for all or a part of the municipality”; and (iii) “to develop and maintain safe and viable 
communities.”126 Section 7 of the MGA sets out municipalities’ general jurisdiction to pass 
bylaws. Section 7 provides that a municipal council may pass bylaws “for municipal purposes” 
respecting a variety of matters. These matters include “services provided by or on behalf of the 

                                                 
122 Rural Utilities Act, s 3(1)(a) provides: 3(1) Five or more persons who desire to be associated together in a co-

operative association with the principal object of supplying any one or more of the following:  
(a) electricity;…to its members primarily in a rural area may apply to be incorporated under this Act.  

123 Exhibit 22164-X0205, EQUS Responses to AUC IRs ID 22164, July 24, 2017, EQUS-AUC-2017JULY10-004, 
PDF pages 6-7. 

124 See e.g., Exhibit 22164-X0211, AFREA IR response to AUC. 
125 Decision 2012-181: PDF pages 26-28; Decision 2009-62: paragraph 53; Decision 2009-063: paragraph 55. 
126 MGA, s 3(a), 3(b), 3(c). 
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municipality” and “public utilities.”127 Section 8 provides that such bylaws may “regulate or 
prohibit.”128 Section 9 of the MGA provides a guide to interpreting municipalities’ power to pass 
bylaws as described in the preceding sections, and states: 

9   The power to pass bylaws under this Division is stated in general terms to 

(a)    give broad authority to councils and to respect their right to govern 
municipalities in whatever way the councils consider appropriate, within the 
jurisdiction given to them under this or any other enactment, and 

(b)    enhance the ability of councils to respond to present and future issues in 
their municipalities. 

107. The broad nature of the authority conferred on municipalities and the intention of the 
legislature in doing so was recently reviewed by the Court of Appeal in Kozak: 

[23] Since 1994, the MGA has used broad language to confer authority to make 
bylaws over generally defined subject matters, for general municipal purposes: see ss 3, 7 
and 8. Section 9 of the MGA explicitly recognizes that expressing the power to pass 
bylaws in general terms was not an accident; it was done consciously to give 
municipalities broad powers to govern “in whatever way the councils consider 
appropriate, within the jurisdiction given to them.” 

[24] Adopting this approach to municipal governance, Alberta has subscribed to the 
modern method of drafting municipal legislation whereby municipalities have broad 
authority to legislate in respect of generally described powers, as recognized by the 
Supreme Court of Canada in United Taxi at paras 6-7: 

6.   The evolution of the modern municipality has produced a shift in the 
proper approach to the interpretation of statutes empowering 
municipalities. This notable shift in the nature of municipalities was 
acknowledged by McLachlin J. (as she then was) in Shell Canada 
Products Ltd. v. Vancouver (City), 1994 CanLII 115 (SCC), [1994] 1 
S.C.R. 231, at pp. 244-45. The "benevolent" and "strict" construction 
dichotomy has been set aside, and a broad and purposive approach to the 
interpretation of municipal powers has been embraced: Nanaimo, supra, 
at para. 18. This interpretive approach has evolved concomitantly with 
the modern method of drafting municipal legislation. Several provinces 
have moved away from the practice of granting municipalities specific 
powers in particular subject areas, choosing instead to confer them broad 
authority over generally defined matters: The Municipal Act, S.M. 1996, 
c. 58, C.C.S.M. c. M225; Municipal Government Act, S.N.S. 1998, c. 18; 
Municipal Act, R.S.Y. 2002, c. 154; Municipal Act, 2001, S.O. 2001, c. 
25; The Cities Act, S.S. 2002, c. C-11.1. This shift in legislative 
drafting reflects the true nature of modern municipalities which 
require greater flexibility in fulfilling their statutory purposes: Shell 
Canada, at pp. 238 and 245. 

                                                 
127 MGA, s 7(f), 7(g). 
128 MGA, s 8(a). 
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7.   Alberta's Municipal Government Act follows the modern method of drafting 
municipal legislation. The legislature's intention to enhance the powers of its 
municipalities by drafting the bylaw passing provisions of the Act in broad 
and general terms is expressly stated in s. 9. Accordingly, to determine 
whether a municipality is authorized to exercise a certain power, such as limiting 
the issuance of taxi plate licences, the provisions of the Act must be construed in 
a broad and purposive manner.129 [emphasis added] 

108. In that same decision, the Court of Appeal went on to discuss the broad public policy 
goals of the MGA and the implication of those goals for the proper interpretation of the MGA: 

[71]           The public policy goals of the MGA support a broad and purposive 
interpretation of the MGA. The MGA contains a complex web of rules for orderly 
governance by democratically elected municipal councils in the interest of their 
citizens. The purposes of a municipality are as set out in s 3 of the MGA: to provide 
good government; to provide services, facilities and other things that, in the 
opinion of council, are necessary or desirable for the municipality; and ultimately, 
to develop and maintain safe and viable communities. As noted by McLachlin CJ 
in Catalyst Paper Corp v North Cowichan (District), 2012 SCC 2 (CanLII) at para 
19, 2012 1 SCR 5, municipal bylaws “involve an array of social, economic, 
political and other non-legal considerations.” 

[72]           It would be inimical to viable community infrastructure such as sewage 
systems if individual homeowners could opt out and follow what they view as their 
own best interests. Public policy considerations support the broad interpretation of 
powers granted to the municipalities under ss 8 and 9 of the MGA.130  

109. As evident from the provisions described above and the commentary of the Court of 
Appeal, the MGA creates a scheme wherein democratically elected bodies have been granted 
significant authority to make decisions regarding a wide variety of activities within the 
municipalities. Although these activities explicitly include “public utilities”, as defined under the 
MGA, and “services provided by or on behalf of the municipality”, the legislation clearly intends 
to provide a very broad and general grant of authority for governance purposes. 

110.  In this proceeding, each of the affected municipalities has entered into an MFA with 
FortisAlberta. The language set out in Clause 4 of the 2012 MFA template, on its face, indicates 
an intention to grant an exclusive right to provide electric distribution service within the 
municipality. The MFAs in this proceeding also contain language indicating that the signatory 
municipality must support efforts to transfer REA facilities within the municipality to 
FortisAlberta. The Commission is therefore satisfied that by entering into the MFAs, each of the 
affected municipalities has expressed its intent to grant FortisAlberta the exclusive right to 
provide electric distribution service to the ratepayers of the subject municipality (including all 
annexed areas). The Commission further accepts that in entering into the MFA and passing a 
bylaw authorizing the MFA, each of the affected municipalities, through its democratically 
elected council, has already determined and acted upon what it considers to be in the best interest 
of its citizens. 

                                                 
129 Kozak, paragraphs 23-24. 
130 Kozak, paragraphs 71-72. 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html
https://www.canlii.org/en/ca/scc/doc/2012/2012scc2/2012scc2.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-m-26/latest/rsa-2000-c-m-26.html
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111. The Commission considers that it is in the public interest to ensure that the intention of 
democratically elected bodies, which have been granted broad statutory authority to act in their 
citizens’ interest, is upheld to the extent possible within the applicable statutory framework. To 
give effect to the intention of the legislation as well as that of the affected municipalities, the 
Commission is therefore satisfied that the applied-for alteration of service area boundaries is in 
the public interest. As a corollary, it would be contrary to the public interest to deny the 
municipalities the authority granted under the MGA and to disregard their express intentions.  

112. In making the above finding, the Commission has considered, but is not persuaded by the 
countervailing arguments advanced by EQUS and AFREA as to why application of the public 
interest test should result in a denial of the application. The Commission is satisfied that on 
balance, the public interest favours alteration of the service area boundaries as requested and that 
the potential adverse effects of doing so can be minimized or mitigated to an acceptable degree 
through the remedial orders contemplated by the legislation as well as the transitional provisions 
detailed in Section 5.3. These findings and the reasons for them are detailed below. 

Arguments to the contrary are not persuasive 

113. EQUS argued that if the Commission were to accept the proposition that “where an MFA 
exists… customer self-supply through REAs is prohibited”, this would result in the REA 
framework “being left to the whim of municipalities.”131 However, the Commission considers 
this is consistent with the broad public policy goals and intention of the legislation, as articulated 
in Kozak, to permit the “orderly governance by democratically elected municipal councils in the 
interests of their citizens.”132  

114. EQUS asserted that there is no benefit to the public at large from the granting of the 
requested orders; however, the orders would have a “permanent, material and substantial” 
adverse effect on EQUS and its members133 as well as a lasting adverse impact on 
municipalities.134 On this basis, EQUS asserted that FortisAlberta’s application should be denied. 
AFREA similarly emphasized the potential adverse effect of the application on its REA members 
as a reason why the application is not in the public interest and should be denied. 

115. The Commission finds no merit in EQUS’ assertion that the public at large derives no 
benefit from the applied-for alteration of the service area boundaries. That benefit, namely giving 
effect to the relevant statutory framework and intent of the legislature was described at length 
above. EQUS has also failed to persuade the Commission that the application should be denied 
as a consequence of its adverse effects. The alleged “permanent, material and substantial adverse 
effect” on EQUS and its members has not been established in this proceeding. Moreover, as 
noted by FortisAlberta, REAs will be compensated for the transfer of any facilities and 
individual REA members may be entitled to a refund following the withdrawal from membership 
(which is anticipated to occur should these members be required to take service from 
FortisAlberta).  

                                                 
131 Exhibit 22164-X0282, EQUS Reply Argument, PDF page 14, paragraph 45. 
132 Kozak, at paragraph 71. 
133 Exhibit 22164-X0192, EQUS Evidence, Q&A 43 and 44; Exhibit 22164-X0276, EQUS Argument,  

PDF page 63.  
134 Exhibit 22164-X0192, EQUS Evidence, Q&A 33 and 34; Exhibit 22164-X0276, EQUS Argument,  

PDF page 40. 
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116. The Commission likewise considers that many of the public interest considerations 
identified by AFREA as supporting a denial of the service area amendments can be mitigated or 
minimized through the transitional provisions approved by the Commission in Section 5.3 below. 
For example, AFREA identified that it was not in the public interest to divest AFREA and REA 
members of their interests in the co-operative, nor is it in the public interest to alter the service 
area in a manner that ought to be properly brought before this Commission by municipalities, not 
by FortisAlberta.135 As discussed in the section that follows, the Commission will not require the 
immediate transfer of existing REA facilities or customers to FortisAlberta, unless the 
municipality whose boundaries overlap with these customers and facilities passes a bylaw 
compelling these customers to connect to and take electric distribution service from 
FortisAlberta.  

117. For all the above reasons, the Commission considers that any potential adverse effect on 
the affected REAs and their members resulting from alteration of the service area boundaries 
does not outweigh the associated public interest benefit and can be mitigated to an acceptable 
degree by the remedial orders contemplated by the legislation as well as the transitional 
provisions that the Commission has directed below.  

118. As to the alleged lasting adverse impact on municipalities, the Commission finds that 
municipalities were provided with notice and an opportunity to participate in this proceeding. If 
any municipality considered that it would be adversely impacted, it was open to that municipality 
to participate in the process and provide evidence to this effect. In the absence of this or any 
evidence that EQUS has been authorized by one or more municipalities to speak on their 
behalves, the Commission is not prepared to accept EQUS’ submission on this point. 

119. Another argument advanced by both EQUS and AFREA relates to the MFAs. EQUS 
argued that the public interest findings in relation to the approval of the MFAs are not relevant 
and are prejudicial to REAs because REAs, including EQUS, were not provided specific notice 
of Proceeding 1946 concerning the Hinton template MFA.136 AFREA likewise argued that 
approving FortisAlberta’s application is not in the public interest because it, among other things, 
violates a positive burden that FortisAlberta had under Section 3 of the EUA when they 
originally brought their MFA applications to the Commission.137  

120. The Commission is not persuaded that the REAs lacked notice of Proceeding 1946. The 
evidence before the Commission in this proceeding indicates that in Proceeding 1946, 
FortisAlberta conducted consultation with the Alberta Urban Municipalities Association and 
AFREA regarding the proposed MFA template in advance of filing its application. The 
Commission’s notice of application in Proceeding 1946 was issued electronically, made 
available on the Commission’s website, and published in the Hinton Parklander and Hinton 
Voice newspapers.138 Additionally, notice was issued for each individual MFA filed with the 
Commission for approval. The Commission further notes that AFREA was involved in and 
monitored Proceeding 1946.139 AFREA confirmed in evidence that it was engaged in stakeholder 

                                                 
135 As summarized in Exhibit 22164-X0277, AFREA Argument, PDF page 35, paragraph 123. 
136 Exhibit 22164-X0276, EQUS Argument, PDF page 8. 
137 Exhibit 22164-X0277, AFREA Argument, PDF page 16, paragraph 46. 
138 Proceeding 1946, Exhibits 0011.01.AUC-1946, Notice of Application, June 19, 2012 and 

Exhibit 0012.01.AUC-1946, AUC Letter - Issuance of notice of application, June 25, 2012. 
139 Exhibit 22164-X0196, AFREA Evidence Revisions, July 4, 2017, PDF page 9.  
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conversations to determine that the MFA template had not fundamentally changed from the 
previous version, and that AFREA did not participate in any other way in Proceeding 1946. 
There is no evidence before the Commission that either EQUS or AFREA did not receive notice 
of any relevant proceedings; rather, the evidence before the Commission indicates that notice 
was received and the parties chose the level at which they participated.  

121. On the basis of all of the above, the Commission concludes that EQUS and AFREA had 
an opportunity to identify and respond to potential impacts on their rights in Proceeding 1946. 
That they chose not to do so at the time does not render the notice inadequate.  

122. The Commission is also not persuaded that the arguments advanced with respect to notice 
of Proceeding 1946 serve to undermine or somehow vitiate the Commission’s public interest 
determination in that proceeding (or in other proceedings in which an MFA was before the 
Commission for approval140). The Commission has approved MFAs on the basis that the 
franchises are necessary and proper for the public convenience and properly serve the public 
interest pursuant to Section 139 of the EUA. It is reasonable that the same considerations 
supporting that determination also support harmonizing service area approvals to give effect to 
the franchises granted by the MFAs. This is not conflating the Commission’s public interest 
determination in one context with another, but rather relying on the Commission’s earlier 
determinations in a related proceeding as one of the grounds supporting the Commission’s 
determination in this proceeding.  

123. AFREA’s remaining arguments as to why approving FortisAlberta’s application is not in 
the public interest were as follows: 

i. It embarrasses the legislative process; 

ii. It flies in the face of Decision 2012-181; 

iii. Section 3 of the EUA prevents extending the MFA approvals beyond the scope of their 
original intention; and 

iv. It would allow for a breach of an implied term in a contract that governs the relationship 
in overlapping service areas.141  

124. AFREA also submitted that it is in the public interest to maintain business efficacy, 
legislated objectives, and regulatory certainty, all of which can only be accomplished by 
dismissing FortisAlberta’s application.142  

125. The Commission is not persuaded by any of the above arguments. 

126. AFREA did not support its argument that approving the application “embarrasses the 
legislative process”, except to the extent that it submits the WOAs, which are mandated by a 
regulation, are being breached. As discussed above, AFREA has not satisfied the test to establish 

                                                 
140 Each MFA has been separately approved by the Commission on an application filed by FortisAlberta, the 

municipality (or often both). Notice of an application for approval of an MFA is a requirement for having the 
MFA approved by the Commission.  

141 Exhibit 22164-X0277, AFREA Argument, PDF page 16, paragraph 48. 
142 Exhibit 22164-X0277, AFREA Argument, PDF page 20, paragraph 65. 
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that grandfathering facilities is an implied term of the WOAs. Accordingly, to the extent that 
AFREA submits that the breach of the alleged implied term leads to a conclusion that the 
legislative process is embarrassed or thwarted, this argument must also fail.  

127. The argument based on Decision 2012-181 is also not persuasive as the facts and issues 
in the proceeding that gave rise to that decision are not comparable to those before the 
Commission on this application. The statements made by the Commission, and the finding that 
REAs are a form of “self supply”, in Decision 2012-181 were specifically made in the context of 
overlapping service area approvals pursuant to the HEEA and the submission of CAREA (as it 
was then143) that it should be declared the monopoly service provided within its approved 
geographic service area.144 In that decision, the Commission did not consider the impact of a 
municipality’s right to grant an exclusive franchise area for the provision of utility service within 
its boundaries. The question before the Commission in Decision 2012-181 was whether EQUS’ 
predecessor and FortisAlberta could have overlapping service areas approved under the HEEA. 
The question in this proceeding is whether the Commission should amend service area approvals 
to align with exclusive franchises granted by municipalities. In the absence of the municipal 
franchises, the status quo of the overlapping service areas acknowledged in Decision 2012-181 
would remain (in fact, the Commission expects that the overlapping service areas still remain in 
other areas not subject to an exclusive municipal franchise). No inconsistency with Decision 
2012-181 exists and accordingly, this issue does not play into the Commission’s public interest 
analysis in this case.  

128.  AFREA argued that Section 3 of the EUA, “prevents extending the MFA approvals 
beyond the scope of their original intention: the intention, from AFREA’s view, was to apply to 
existing urban environments and maintain the historical practice of asset transfer in annexed 
lands upon land use change or development”145 The Commission is not persuaded by AFREA’s 
interpretation of Section 3 of the EUA and finds AFREA’s view of the intention of the “MFA 
approvals” inconsistent with both a plain reading of the their terms and the Commission’s 
decisions approving them. It is not the application of the EUA in this case that requires alteration 
of the boundaries of the service area of an electric distribution system, but rather the 
Commission’s overall assessment of what is in the public interest under Section 29 of the HEEA.  

129. The Commission has already addressed and dismissed AFREA’s argument on the 
implied term of the WOAs above. Accordingly, the Commission did not factor, “breach of an 
implied term in a contract” as being one of the factors in its public interest analysis. 

130. The Commission agrees with AFREA that it is in the public interest to maintain business 
efficacy, legislated objectives, and regulatory certainty, however, it does not find that dismissing 
FortisAlberta’s application accomplishes this. To the contrary, for the reasons detailed above, the 
Commission concludes that: 

• On balance, having regard to the social and economic effects of the application, the 
relevant legislative framework and the intention of the legislature in establishing that 

                                                 
143 Decision 2012-181: paragraph 64. 
144 Decision 2012-181: paragraph 6. 
145 Exhibit 22164-X0277, AFREA Argument, PDF page 18, paragraph 58. 
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legislative framework, the public interest (including the objectives identified by AFREA) 
is best served by approving FortisAlberta’s application.  

• Any consequential adverse effects can be mitigated to an acceptable degree through the 
remedial orders contemplated by the legislation and the transitional provisions detailed 
below. 

5.3 The requested relief is subject to transitional provisions 

131. While satisfied that it is in the public interest to align the REA service area approvals 
with the applicable MFAs and the associated municipal boundaries, as they have expanded as a 
result of annexations, it is not clear to the Commission that the intention of the affected 
municipalities is to effect an immediate transfer of all affected facilities and REA customers to 
FortisAlberta and the Commission is not otherwise persuaded that it is necessary or in the public 
interest to do so. 

132. No municipality actively intervened in this proceeding, and there is no evidence before 
the Commission that the affected municipalities require or even support the immediate transfer 
of existing facilities and customers. Additionally, there is no evidence before the Commission 
that any of the affected municipalities have sought to enforce FortisAlberta’s exclusivity through 
the passing of a bylaw under Section 46 or any other provision of the MGA.  

133. Furthermore, while FortisAlberta indicated it has observed increasing conflicts between it 
and REAs,146 there is also evidence that FortisAlberta maintains an ongoing business relationship 
with several of the affected REAs, such as the AFREA members,147 and that, normally, there is 
reasonable cooperation with these same affected REAs and FortisAlberta.148 FortisAlberta also 
confirmed that it continues to communicate with AFREA and certain REAs relatively easily, and 
promotes open communication on both sides.149 FortisAlberta also acknowledged evidence that 
some REA assets have remained with REAs for a period of time following annexation.150 There 
is therefore no persuasive evidence of imminent harm to FortisAlberta if the affected facilities 
and REA customers to FortisAlberta are not immediately transferred. 

134. Likewise, the evidence does not support a conclusion that existing REA members who 
now fall within the boundaries of the affected municipalities are harmed by their continued 
membership in an REA and their choice to take electric distribution service from an REA. 
Rather, these customers chose to become a member in an REA and to take electric distribution 
service from that REA at a point in time when that choice was available to them (i.e., before their 
lands were annexed to a municipality that has an MFA with FortisAlberta). In fact, it is open to 
these REA members to elect to become customers of FortisAlberta at any time – the question 
before the Commission is whether they should be compelled to do so at this time.  

                                                 
146 Exhibit 22164-X0163, FortisAlberta IR responses to AUC, PDF page 4. 
147 Transcript, Volume 1, page 36, lines 1 – 9. 
148 Transcript, Volume 1, page 42, lines 9-11. 
149 Transcript, Volume 1, page 57, starting at line 13: “Q.…would it be a fair statement to say that Fortis continues 

to communicate with the AFREA and the named REAs relatively easily? Would that be a fair statement? A. 
MR. DETTLING: Yes. We definitely promote open communication on both sides., And I - - I can speak 
personally over other matters that we’ve had with REAs, and it’s very comfortable to reach out to each party.” 

150 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 36, paragraph 100. 
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135. Based on a consideration of all of the evidence before it, the Commission is not satisfied 
that it is necessary or in the public interest to effect an immediate transfer of the subject facilities 
and customers.  

136. In circumstances where an REA service area overlaps with the boundaries of a 
municipality that has entered into an MFA with FortisAlberta, and there remain existing REA 
facilities and customers in the overlapping area, the Commission will therefore not require the 
immediate transfer of these facilities and customers. Rather, the existing REA facilities and 
customers in these overlapping areas will be required to transfer to FortisAlberta in the event that 
the municipality passes a bylaw requiring these persons to connect to, and take electric 
distribution service from, FortisAlberta. In other words, if a municipality affected by this 
decision wishes to effect a timely transfer of any existing REA members, it can pass a bylaw 
requiring this transfer, or setting out some other timing for when all persons in annexed areas 
will be required to take service from FortisAlberta.  

137. Based on the Court of Appeal’s decision in Kozak, a municipality has the authority to, 
“compel owners to connect to a public utility…”151 While that decision was made in the context 
of a municipality compelling residents to connect to its own municipal public utility, the same 
reasoning may apply where a municipality wishes to compel residents to connect to a non-
municipal public utility. Accordingly, it remains in the discretion of the municipality to enact a 
bylaw to require existing REA members to connect to FortisAlberta when the municipality 
determines is best. As part of any process to enact a bylaw, the municipality may seek to involve 
those existing REA members located within its boundaries. 

138. Where no bylaw is passed requiring REA members to connect to FortisAlberta, existing 
REA facilities and customers will eventually transition to FortisAlberta as a result of the altered 
service areas. This is because an affected REA’s service area will no longer include areas falling 
within the boundaries of an affected municipality. Consequently, any new customer or new 
service in the annexed (formerly overlapping) areas must make arrangements for the purchase of 
electric distribution service from FortisAlberta. 

139. For greater clarity, it is the Commission’s expectation in the event that no bylaw is passed 
by an affected municipality requiring existing REA members in its boundaries to connect to 
FortisAlberta, each of those existing REA members will cease purchasing electric distribution 
service from the REA at the earliest of:     

i. the existing REA member electing to transfer to FortisAlberta; 

ii. a change in customer (for example, there is a change in ownership at the site and the 
existing customer is no longer the same REA member who originally required electric 
distribution service at the site); 

                                                 
151 Kozak, at paragraph 41.  
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iii. the affected REA requesting the transfer of facilities and REA customer to 
FortisAlberta;152 or 

iv. the affected REA refusing to continue to serve the existing REA member. 

140. The Commission approves the requested alteration to the affected REA service area 
boundaries to prevent further incursion into the areas governed by the applicable MFAs.  

141. The Commission also approves the affected REAs’ ability to continue to provide electric 
distribution service to the existing REA members with existing facilities in the annexed 
(formerly overlapping) areas until one of the events contemplated above necessitating the 
transfer occurs. This latter relief is authorized by Section 26 of the HEEA, which provides: 

Operation in another service area 
 
26 Notwithstanding section 25, the Commission may approve the construction or 
operation of an electric distribution system in the service area of another electric 
distribution system if the Commission is satisfied that it is for the purpose of providing 
service to a consumer in that service area who is not being provided service by the 
distribution system approved to distribute electric energy in that service area. 

 
142. This relief is also consistent with the broad discretion afforded to the Commission 
including that conferred by Section 29 of the HEEA. 

143. As a corollary to the relief described above, the affected REAs shall not provide electric 
distribution service to new customers within the municipal boundaries governed by the 
applicable MFAs. In circumstances where a change has been requested or has occurred, as 
contemplated in the paragraphs above, the REA must communicate this change to FortisAlberta 
and shall refer the customer to FortisAlberta for future electric distribution service in accordance 
with the terms of the applicable MFA.    

144. Each affected REA shall make its existing members whose services fall within municipal 
boundaries that are subject to an MFA with FortisAlberta aware of this Commission decision. 
The REAs shall ensure that each of these members is aware that, at some point in time, the 
service will be transferred to FortisAlberta. The affected REAs are directed to cooperate and 
provide any necessary information to FortisAlberta in order to ensure that the affected customers 
and facilities are transitioned to FortisAlberta in accordance with this decision.   

145. The foregoing applies only with respect to the provision of electric distribution service. 
Nothing in this decision is intended to prevent an REA from providing a function or service that 
retailers are permitted to provide under the EUA or the regulations under that legislation. 

                                                 
152 Battle River noted that they have made requests to FortisAlberta for transfer of assets within annexed lands and 

did not receive responses, and also identified sites that FortisAlberta has not yet requested:  
Exhibit 22164-X0196, AFREA Evidence Revisions, Q&A 12 and Transcript, Volume 1, pages 53-54. 
FortisAlberta provided details on the identified assets as a result of an undertaking during the oral proceeding: 
Exhibit 22164-X0266, 2018-01-30 FortisAlberta Response to Undertaking #1, January 31, 2018. 
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5.4 AUC Rule 021 considerations 

146. FortisAlberta requested that, if the Commission grants its request, the Commission also 
confirm that the requirement in Section 2.18 of Rule 021 applies, as FortisAlberta will take on 
the role of a meter data manager and wire service provider. Section 2.18 of Rule 021 requires 
that parties cooperate to create a transition plan at least 60 calendar days prior to the effective 
date of a change such as this. In its argument, FortisAlberta reiterated the need for the 
Commission to direct the affected REAs to work with FortisAlberta to submit the Rule 021 
transition plan to the Commission and the Independent System Operator within the specified 
timelines.153 FortisAlberta acknowledged that the affected REAs and FortisAlberta have worked 
in the past to transfer customers and assets under the applicable WOA or integrated operating 
agreement.154  

147. EQUS submitted that FortisAlberta’s request for a transition plan under Rule 021 should 
be rejected as it is not necessary. The Commission has powers to enforce compliance with its 
rules, and Section 32 of the HEEA includes provisions on the transfer of service areas and of 
assets.155 Further, EQUS submitted that:  

Finally, transfers of consumers as between REAs and Fortis have been occurring for a 
long time, and parties are aware of the necessary steps that must be taken to effect those 
transfers. While the scale of the transfers would be unprecedented if the requested relief 
is granted, the steps to be taken are well known and can be easily conducted.156 

148. In response to FortisAlberta’s request, AFREA submitted in its reply argument, that the 
REA representatives agree to support an Rule 021 transition plan for this proceeding only.157 
During the oral proceeding, the importance of communication for the benefit of the REAs’ 
members was emphasized. The representative of North Parkland stated the following:  

So from an administrative standpoint, it's really important to engage the members and 
ensure they have the education and communication required to understand what is taking 
place and why. People don't have boundaries; municipalities and service areas have 
boundaries. So these people who live, work, and play in the municipality, even though 
they're rural, they don't get that. And so that communication is really super critical.158 

149. The Commission agrees with EQUS that the practice of transferring customers and assets 
is well established. The Commission has also approved FortisAlberta’s application with 
transitional provisions for transferring assets and REA customers. Because the transfers are not 
anticipated to happen all at once, but gradually over time, the Commission finds that a transition 
plan for the purpose of Rule 021 is not required. Nonetheless, the Commission expects parties to 
cooperate for the purpose of informing REA members of the changes and transferring customers 
and assets as required.  

                                                 
153 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 45, paragraph 129-130. 
154 Exhibit 22164-X0275, FortisAlberta Argument, PDF page 46, paragraph 136. 
155 Exhibit 22164-X0282, EQUS Reply Argument, PDF page 29.  
156 Exhibit 22164-X0282, EQUS Reply Argument, PDF page 30, paragraph 114. 
157 Exhibit 22164-X0281, AFREA Reply Argument, April 5, 2018, PDF pages 4 and 5. 
158 Transcript, Volume 2, page 237. 
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5.5 Form of order  

150. FortisAlberta requested 83 distinct orders, each of which addressed a specific 
municipality and the affected REA’s service area, with a cross-reference to maps provided in the 
application outlining the up-to-date corporate boundaries of the municipality.159 The requested 
orders contemplated that FortisAlberta’s exclusive franchise to serve the residents of the 
municipalities, “is subject to vary from time to time in accordance with applicable legislation, 
subsequently issued Orders-In-Council, Commission orders, or any combination thereof.”160 
Similarly, the orders stated that the affected REA service area was revised in accordance with the 
corporate limits of the municipality, “as established from time to time in accordance with 
applicable legislation, subsequently issued Orders-In-Council, Commission orders, or any 
combination thereof.”161 

151. FortisAlberta has not satisfied the Commission that it is within the Commission’s 
jurisdiction to grant orders that may effect further changes to service area approvals, based on 
future, uncertain or unknown events or that such orders, even if within the Commission’s 
jurisdiction, are in the public interest in this case.  

152. The Commission’s order, as reflected in Section 6 below, shall therefore alter the service 
areas of the affected REAs to align with the corporate boundaries of the affected municipalities 
as identified by FortisAlberta on the record of this proceeding.  

6 Decision 

153. For the reasons provided above, the Commission grants the application of FortisAlberta, 
in part, and orders as follows:  

(a) FortisAlberta’s exclusive franchise areas for the provision of electric distribution service 
to residents of the municipalities identified in Appendix A to this decision are confirmed 
to correspond to the terms of the applicable municipal franchise agreements and the 
corporate limits of the affected municipalities.  

(b) The service area granted to each of the affected REAs identified in Appendix A, shall be 
altered to align with the corporate limits of the municipalities as those limits were 
identified by FortisAlberta on the record of this proceeding.  

(c) Any existing REA member, who is currently taking electric distribution service from one 
of the affected REAs within the corporate limits of a municipality identified in Appendix 
A to this decision, may continue to be served by the REA until such time as the 
municipality passes a bylaw requiring the REA members in the municipality to take 
electric distribution service from FortisAlberta. If a municipality does not pass any such 
further bylaw, the affected REA has the Commission’s approval to continue to serve an 
existing REA member within the municipality’s boundaries until the earliest of: (i) the 
existing REA member electing to transfer to FortisAlberta, (ii) a change in the member or 
service (such as a change in ownership of the applicable site), (iii) the affected REA 

                                                 
159 See e.g. requested form of order for the Village of Alberta Beach, reproduced in Section 2.1 above. 
160 Exhibit 22164-X0013, Application, starting at PDF page 19. 
161 Exhibit 22164-X0013, Application, starting at PDF page 19. 
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requesting the transfer of the member and associated facilities to FortisAlberta, and (iv) 
the affected REA refusing to continue to serve the existing member.  

(d) Notwithstanding that any existing REA members would no longer be located in the 
affected REAs’ service areas as a result of this decision, the Commission approves the 
continued operation of the affected REAs’ electric distribution systems in the service area 
of FortisAlberta for the purpose of providing service to any such existing REA members, 
until such time as any of the circumstances identified in (c) above are met.   

154. The Commission issues, concurrently with the issuance of this decision, the amended 
service area approvals, as identified in Appendix B of this decision for each of the affected 
REAs. 

Dated on July 16, 2018. 
 
Alberta Utilities Commission 
 
 
(original signed by) 
 
 
Neil Jamieson 
Panel Chair 
 
 
(original signed by) 
 
 
Carolyn Hutniak 
Commission Member 
 
 
(original signed by) 
 
 
Moin A.Yahya 
Acting Commission Member162 
 
 

                                                 
162 Dr. Yahya was nominated by the Lieutenant Governor in Council as a person who could be selected by the 

Chair of the Commission as an acting member of the Alberta Utilities Commission in Order in Council 
306/2012 (the O.C.) dated October 3, 2012. The O.C. provides that the term which Dr. Yahya may be selected 
as an acting member of the Commission expires on October 2, 2017. The Chair of the Commission, as he was 
then, selected Dr. Yahya as an acting member for the purposes of Proceeding 22164 prior to October 2, 2017. 
Section 4(2) of the Alberta Utilities Commission Act makes it clear that the Chair of the Commission can 
name a person as an acting member for “any period of time.” While the term during which Dr. Yahya could be 
selected as an acting member for new proceedings expired on October 2, 2017, his selection as an acting 
member on Proceeding 22164 continues until Proceeding 22164 is complete. 
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Appendix A – List of affected municipalities  

The following is a list of affected municipalities based on FortisAlberta's application  
Exhibit 22164-X0011 - Appendix B Mailing List of Affected Municipalities for Notices of Application. 
 

Municipality Type of 
municipality 

REA currently serving in the 
municipal area Approval Number/ Order 

Alberta Beach Village EQUS REA Ltd. U2013-048 
Alix Village Battle River Power Coop U2003-136 and U2006-311 
Amisk Village Battle River Power Coop U2003-136 and U2006-311 
Argentia Beach Summer Village West Wetaskiwin REA Ltd. HE 7784K 
Arrowwood Village EQUS REA Ltd. U2013-048 
Barrhead Town Wild Rose REA Ltd. U2002-068 
Bashaw Town Battle River Power Coop U2003-136 and U2006-311 
Bawlf Village Battle River Power Coop U2003-136 and U2006-311 
Beaumont Town Battle River Power Coop U2003-136 and U2006-311 
Beiseker Village EQUS REA Ltd. U2013-048 
Bentley Town EQUS REA Ltd. U2013-048 
Betula Beach Summer Village Tomahawk REA Ltd. HE 7765F 
Bittern Lake Village Battle River Power Coop U2003-136 and U2006-311 
Blackfalds Town EQUS REA Ltd. U2013-048 
Bon Accord Town North Parkland Power REA Ltd. U2000-339 
Bow Island Town EQUS REA Ltd. U2013-048 
Bowden Town EQUS REA Ltd. U2013-048 
Bruderheim Town Battle River Power Coop U2003-136 and U2006-311 
Calmar Town Battle River Power Coop U2003-136 and U2006-311 
Camrose City Battle River Power Coop  U2003-136 and U2006-311 
Camrose City Armena REA Ltd. HE7844 
Caroline Village Rocky REA Ltd. U2005-418 
Chipman Village Battle River Power Coop U2003-136 
Clyde Village Wild Rose REA Ltd. U2002-068 
Crystal Springs Summer Village West Wetaskiwin REA Ltd. HE 7784K 
Czar Village Battle River Power Coop U2003-136 and U2006-311 
Daysland Town Battle River Power Coop U2003-136 and U2006-311 
Devon Town Battle River Power Coop U2003-136 and U2006-311 
Drayton Valley Town Drayton Valley REA Ltd. HE 7755F 
Edberg Village Battle River Power Coop U2003-136 and U2006-311 
Ferintosh Village Battle River Power Coop U2003-136 and U2006-311 
Fort Saskatchewan City Battle River Power Coop U2003-136 and U2006-311 
Gibbons Town North Parkland Power REA Ltd. U2000-339 
Grandview Summer Village West Wetaskiwin REA Ltd. HE 7784K 
Granum Town EQUS REA Ltd. U2013-048 
Gull Lake Summer Village EQUS REA Ltd. U2013-048 
Hardisty Town Battle River Power Coop U2003-136 and U2006-311 
Hay Lakes Village Armena REA Ltd. HE 7844C 
Hughenden Village Battle River Power Coop U2003-136 and U2006-311 
Innisfail Town EQUS REA Ltd. U2013-048 
Irricana Town EQUS REA Ltd. U2013-048 
Jarvis Bay Summer Village EQUS REA Ltd. U2013-048 
Lacombe City EQUS REA Ltd. U2013-048 
Lakeview Summer Village EQUS REA Ltd. U2013-048 
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Municipality Type of 
municipality 

REA currently serving in the 
municipal area Approval Number/ Order 

Lamont Town Battle River Power Coop U2003-136 and U2006-311 
Leduc City Battle River Power Coop U2003-136 and U2006-311 
Lougheed Village Battle River Power Coop U2003-136 and U2006-311 
Mayerthorpe Town Mayerthorpe & District REA Ltd. HE 9508 
Millet Town Battle River Power Coop  U2003-136 and U2006-311 
Millet Town West Liberty REA Ltd. HE 7783C 
Morinville Town North Parkland Power REA Ltd. U2000-339 
Nakamun Park Summer Village EQUS REA Ltd. U2013-048 
Nanton Town EQUS REA Ltd. U2013-048 
Norris Beach Summer Village West Wetaskiwin REA Ltd. HE 7784K 
Onoway Town EQUS REA Ltd. U2013-048 
Parkland Beach Summer Village EQUS REA Ltd. U2013-048 
Penhold Town EQUS REA Ltd. U2013-048 
Point Alison Summer Village EQUS REA Ltd. U2013-048 
Poplar Bay Summer Village West Wetaskiwin REA Ltd. HE 7784K 
Redwater Town North Parkland Power REA Ltd. U2000-339 
Rimbey Town EQUS REA Ltd. U2013-048 
Rocky Mountain House Town Rocky REA Ltd. U2005-418 
Ross Haven Summer Village EQUS REA Ltd. U2013-048 
Seba Beach Summer Village EQUS REA Ltd.  U2013-048 
Seba Beach Summer Village Tomahawk REA Ltd. HE 7765F 
Sedgewick Town Battle River Power Coop U2003-136 and U2006-311 
Silver Sands Summer Village EQUS REA Ltd. U2013-048 
South View Summer Village EQUS REA Ltd. U2013-048 
Stony Plain Town Stony Plain REA Ltd. HE 7763F 
Sundre Town EQUS REA Ltd. U2013-048 
Sunrise Beach Summer Village EQUS REA Ltd. U2013-048 
Sunset Point Summer Village EQUS REA Ltd. U2013-048 
Sylvan Lake Town EQUS REA Ltd. U2013-048 
Taber Town EQUS REA Ltd. U2013-048 
Val Quentin Summer Village EQUS REA Ltd. U2013-048 
Vauxhall Town EQUS REA Ltd. U2013-048 
Viking Town Battle River Power Coop U2003-136 and U2006-311 
Wabamun Village EQUS REA Ltd. U2013-048 
Westlock Town Wild Rose REA Ltd. U2002-068 
Wetaskiwin City Battle River Power Coop  U2003-136 and U2006-311 
Wetaskiwin City West Wetaskiwin REA Ltd. HE 7784K 
Whitecourt Town Mayerthorpe & District REA Ltd. HE 9508 
Yellowstone Summer Village EQUS REA Ltd. U2013-048 
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Appendix B – Service area approvals for the affected REAs 

REA 
Previous Approval 

Number/ Order Current Service Area Approval  

Armena REA Ltd. HE 7844C Appendix 1 – Service Area Approval 22164-D02-2018  

Battle River Cooperative REA Ltd. 
U2003-136 and 
U2006-311 Appendix 2 – Service Area Approval 22164-D03-2018 

Drayton Valley REA Ltd. HE 7755F Appendix 3 – Service Area Approval 22164-D04-2018 

EQUS REA Ltd. U2013-048 Appendix 4 – Service Area Approval 22164-D05-2018 

Mayerthorpe & District REA Ltd. HE 9508 Appendix 5 – Service Area Approval 22164-D06-2018 

North Parkland Power REA Ltd. U2000-339 Appendix 6 – Service Area Approval 22164-D07-2018 

Rocky REA Ltd. U2005-418 Appendix 7 – Service Area Approval 22164-D08-2018 

Stony Plain REA Ltd. HE 7763F Appendix 8 – Service Area Approval 22164-D09-2018 

Tomahawk REA Ltd. HE 7765F Appendix 9 – Service Area Approval 22164-D10-2018 

West Liberty REA Ltd. HE 7783C Appendix 10 – Service Area Approval 22164-D11-2018 

West Wetaskiwin REA Ltd. HE 7784K Appendix 11 – Service Area Approval 22164-D12-2018 

Wild Rose REA Ltd. U2002-068 Appendix 12 – Service Area Approval 22164-D13-2018 
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Appendix C – Proceeding participants 

Name of organization (abbreviation) 
Company name of counsel or representative 

 
Alberta Federation of Rural Electrification Associations (AFREA) 

Alberta Counsel – Shauna L. Gibbons 
 
Beaver County 

Cindy Cox 
 
Bernie and Gail Goudreau 

 
County Of Leduc 

Dave Desimone 
 
EQUS Rural Electrification Association Ltd. (EQUS) 

McLennan Ross LLP – Douglas I. Evanchuk 
 
FortisAlberta Inc. (FortisAlberta) 

Norton Rose Fulbright Canada LLP  
 
Ian Stuart 
 
 
Klaas and Christine Werkema 

 
Marvin Wilson 

 
Newton C. Henricks 

 
Rick Walger 

 
Tomahawk REA Limited 

McLennan Ross LLP – Douglas I. Evanchuk 
 
Town Of Bon Accord 

 
Wild Rose REA Ltd. 
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Alberta Utilities Commission 
 
Commission panel 
 N. Jamieson, Panel Chair 
 C. Hutniak, Commission Member 
 M. Yahya, Acting Commission Member 
 
Commission staff 

K. Kellgren (Commission counsel) 
K. Macnab (Commission counsel) 
H. Gnenz 
M. Baitoiu 
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Appendix D – Oral hearing – registered appearances 

Name of organization (abbreviation) 
Name of counsel or representative  Witnesses 

 
Alberta Federation of Rural Electrification Associations (AFREA) 

S. Gibbons 

 
A. Nagel (AFREA) 
J. Reglin (Rocky REA Ltd.) 
K. Szelewicki (Battle River Power Coop) 
V. Zinyk (North Parkland Power REA Ltd.) 
J.A. Sjolin (West Wetaskiwin REA Ltd.) 

 
EQUS Rural Electrification Association Ltd. (EQUS) 

D. Evanchuk 

 
P. Bourne 

 
FortisAlberta Inc. (FortisAlberta) 

B. Ho 
M. Peden 

 
T. Dettling 
M. Stroh 
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Appendix E – Abbreviations 

Abbreviation Name in full 
AUC or the Commission Alberta Utilities Commission 
Rule 021 AUC Rule 021: Settlement System Code Rules  
Battle River or Battle River Power Coop Battle River Cooperative REA Ltd.  
EQUS EQUS REA Ltd. 
EUA Electric Utilities Act 
FortisAlberta FortisAlberta Inc. 
HEEA Hydro and Electric Energy Act 
MFA municipal franchise agreement 
MGA Municipal Government Act 
North Parkland North Parkland Power REA Ltd. 
RCN-D replacement cost new less depreciation  
REA rural electrification association 
Rocky Rocky REA Ltd. 
Tomahawk  Tomahawk REA Ltd. 
West Wetaskiwin West Wetaskiwin REA Ltd.  
Wild Rose Wild Rose REA Ltd.  
WOA Wire Owner Agreement 
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